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United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA 


No. 8365 


HILDA N. MILLER HARTUNG, Appellant, 

VS. 

HILDA MILLER, INC., Appellee. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Hilda N. Miller Hartung, appellant, 
plaintiff below, from part of a final order to her complaint 
to enjoin the use of a name filed in the District Court of the 
United States for the District of Columbia against Hilda 
Miller, Inc. (a Florida corporation, which has since changed 
its name to Malcolm Scates, Inc.), and a complaint and 
cross claim for temporary and permanent injunction filed 
by appellee, defendant and cross plaintiff in the court 
below, to enjoin appellant from carrying on the furniture 
business operated by appellant in Silver Spring, State of 
Maryland, under the name and style of “Hilda N. Miller”, 
or in the alternative that she be enjoined from advertising 
in the Washington newspapers under the name and style 
of “Hilda N. Miller’’ in connection with her retail furni- 
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ture business in Silver Spring, State of Maryland. The 
court below made certain findings of fact and conclusions 
of law and entered its final order (App. 18) based upon the 
pleadings of both the plaintiff’s case and the defendant’s 
case and permanently enjoined Hilda Miller, Inc., appellee, 
from using the name “Hilda N. Miller” in connection with 
its business at 1294 Upshur Street Northwest, Washington, 
D. C.; and the court below permanently enjoined Hilda 
Miller, Inc., appellee, from using the photograph of Hilda 
N. Miller, appellant, in any form whatsoever in connection 
with its business. The court below further permanently 
enjoined Hilda N. Miller Hartung, appellant, from engaging 
in the furniture business in the District of Columbia di¬ 
rectly or indirectly, through the use of advertisements pub¬ 
lished in the District of Columbia newspapers, the Washing¬ 
ton, D. C., telephone directory, or in any other manner 
or form, until October 9, 1951. 

1 The jurisdiction of this Court is based on Sec. 17-101 of 
the D. C. Code (1940). 

References in this brief to the printed appendix are 
made by the symbol “ (App.).” 

Statement of Case. 

The appellant, Hilda N. Miller Hartung, an interior 
decorator in the District of Columbia for approximately 
twenty years, filed a complaint in the court below against 
Hilda Miller, Inc. (a Florida corporation, which has since 
changed its name to Malcolm Scates, Inc.), for injunctive 
relief against the use of her name, to wit, Hilda N. Miller, 
appellant’s name prior to her marriage, and under which 
name she was long known in the interior decorating and 
furniture trade in the District of Columbia. 

This is a case involving the purchase and sale of a furni¬ 
ture business located at 1294,1296, and 1298 Upshur Street, 
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Northwest, Washington, District of Columbia, pursuant to 
articles of agreement and bill of sale (e.g. Appellant’s 
App. 29), involving all of that furniture and stock described 
in the physical inventory as of October 9, 1941, totaling 
$97,880.58; and, as further set forth, in the articles of agree¬ 
ment. 

The matter came on to be heard on July 11,1942, before the 
court below*, without a jury; and, after oral argument of 
counsel for both appellant and appellee, and counsel for 
said appellant and appellee submitting that there were no 
issues of fact involved, and that a final order be entered 
by the court below’, the court found that (e.g. Appellant’s 
App. 18) to which appellant gave notice of appeal on the 
16th day of July, 1942 (App. 20). 

That by virtue of a certain contract dated the 14th day 
of October, 1941 (App. 29) appellant transferred a certain 
furniture business located at 1294,1296,1298 Upshur Street 
Northwest, Washington, D. C., to one J. W. McGaughey 
with the provision therein that the said business would 
be incorporated under the name Hilda Miller, Inc. (which 
corporation has since changed its name to Malcolm Scates, 
Inc.), and that no right w’as transferred to appellee to use 
the name or photograph of Hilda N. Miller. 

Pursuant to the aforesaid contract, on to wit November 1, 
1941, appellant and her husband, Henry Hartung, executed 
a bill of sale to appellee, Hilda Miller, Inc. (a Florida cor¬ 
poration which has since changed its name to Malcolm 
Scates, Inc.), (App. 9), w’hich bill of sale set forth the 
considerations for the goods, wrares, merchandise, chattels 
and equipment conveyed, as w’ell as the physical inventory 
taken as of October 9, 1941, w’hich w*as more particularly 
described in an itemized inventory attached thereto. 

That appellant appeals from all of the findings of the 
court set forth in paragraph 3 of the “Final Order for 
Injunction” and the further order of the court that follows 

2 u 


4 


therein, namely “that the cross defendant, Hilda N. Miller 
Hartung, be and she hereby is, permanently restrained and 
enjoined from engaging in the furniture business in the 
District of Columbia, directly or indirectly, through the 
I use of advertisements published in the District of Columbia 
newspapers, and the Washington, D. C., Telephone Direc- 
i tory, or in any other manner or form until October 9,1951,’ * 
for the following reasons: 

i Statement of Points. 

1. That the order restraining and enjoining appellant is 
not definite and specific in its terms. 

2. That parts of the order are nebulous and not sus- 
i ceptible of definite interpretation or understanding. 

3. That the terms of the order are contrary to law. 

4. That the terms of the order are contrary to the weight 
of the evidence in the case. 

5. That the injunction entered against appellant is not 
i particularly directed against appellant with respect to the 
i business conveyed, but applies to appellant’s unrelated 

business. 

6. That the terms of the order as applied are restrictive 
and impose undue hardship on appellant, the person re¬ 
stricted, and as such are unreasonable and go beyond af¬ 
fording a fair protection to the interests of the party in 
favor of whom it is given. 

7. That the terms of the order recite matters which ap¬ 
pellant contends are against public policy. 

8. That the terms of the order deprive the appellant of 
property without due process of law and violate her con¬ 
stitutional rights. 
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9. That the terms of the order deny unto appellant equal 
protection of the laws and violate and deprive her of her 
constitutional rights. 

10. That the terms of the order deprive the appellant 
use of her property right in good will which was never 
transferred or conveyed unto the defendant herein and 
which was not an issue herein. 

11. That the terms of this order deprive appellant of the 
right to pursue business in the manner to which she is 
entitled, and deny her the right to earn her living. 

12. That the terms of the order do restrict and interfere 
with Interstate Commerce. 

13. That the appellant herein seeks only to obtain the 
equitable relief and the legal remedies and rights to which 
she is lawfully entitled by the facts and circumstances in 
this case. 

Summary of Argument. 

The Articles of Agreement (App. 29), and the Bill of 
Sale (App. 9), are specific as to terms, considerations, 
conditions, and limitations and insofar as territory is con¬ 
cerned mention only a limitation of area in which no busi¬ 
ness is to be conducted until October 9,1951, of the District 
of Columbia. 

Certainly this was the maximum area contemplated by 
the parties to these Articles of Agreement (App. 29) and 
Bill of Sale (App. 9) and could not and should not be 
stretched by summary action of the court below to prevent 
the operation of an unrelated interior decoration and 
furniture business in the State of Maryland, a different 
jurisdiction, in fact a different state, even though the 
newspapers having general circulation in that area are 
the daily newspapers published in Washington, D. C., and 
in which it is necessary to advertise to maintain any busi- 
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ness in the Montgomery County area of Maryland, of 
which county the town of Silver Spring is a part. 

The only telephone directory having a classified adver¬ 
tisement section, published by the Chesapeake and Potomac 
Telephone Company, covering the Silver Spring area of 
Maryland, also contains the telephone numbers for the 
District of Columbia and therefore, the summary action 
of the court below in re advertisement in telephone direc¬ 
tory, if permitted to stand would deprive this appellant of 
all opportunity to use this common medium of advertising, 
the classified section of the telephone directory in the Silver 
Spring area of Montgomery County, State of Maryland, 
the location of her new and unrelated business conducted in 
that area. 

Argument. 

It is contended by the appellant that in the agreement 
referred to in the lower court (see App. 29) that the 
sum of $97,880.55, paid by one James W. McGaughey, pay¬ 
ment of which sum has been acknowledged by the appellant, 
was paid only for actual inventory of physical items of 
furniture stocks, and nothing else, and specifically that at 
no time did the appellant abandon her right to re-enter 
her life’s work, the interior decorating and furniture busi¬ 
ness, except in the clearly defined area of the District of 
Columbia, and such actual area was defined as being the 
extreme limit of the area in which no activity should be 
undertaken by appellant. 

The appellant submits that she did invest a large sum 
of money in establishing a furniture and interior decorating 
business in Silver Spring, Montgomery County, State of 
Maryland, but that in doing so she was acting in good faith 
and consistently with all of the terms of the said agree¬ 
ment. 
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Appellant submits she will suffer irreparable damage 
if the order of the trial court, prohibiting her from ad¬ 
vertising in the common mediums of 

(a.) All newspapers having a general circulation in the 
area served by her business in Silver Spring, Montgomery 
County, State of Maryland. 

( b .) Classified directory of the telephone company serv¬ 
ing the area served by her business in Silver Spring, Mont¬ 
gomery County, State of Maryland. 

In John T. Stanley Co. v. Lagomarsino, 52 F. (2) 112, it 

was held that “It is everywhere recognized against the 

vendor’s resuming business must be a reasonable one, 

adopted to the fair protection of the good will sold. If it 

is broader and restrains the vendor beyond the bounds of 

the business sold, it is not valid in its entirety. The 

covenant may thus be objectionable because too ambitious 

in respect to space or to time or to businesses covered. If 

the cross-roads grocer, on selling out, bound himself never 

to engage in any kind of business in the United States, none 

would be so bold and rise up and defend the agreement in 

its entiretv. * * * The authorities make it clear that 

•> 

in cases involving vendor and purchaser, the restriction 
must be no wider than is necessary to protect the business 
sold.” 

Appellant submits she is only attempting to operate a 
business as a private entrepreneur in a community where 
she has a right to do business, and is not in any way 
infringing upon the rights of the said James W. McGaughey 
under the provisions of said contract referred to as 
(App. 29) or any person or firm claiming as assignee of 
said James W. McGaughey under the terms of said con¬ 
tract above referred to, and for the further reasons that as 
shown in the “Answer to Petition for Stay” (App. 27), 
the said appellee, assignee of James W. McGaughey afore¬ 
said admits. 
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“In Words and Phrases, Third Series, Vol. 3, p. 259, 
Engaged in Business—To “engage” is to embark in a 
i business; to take a part; to employ or involve one’s self; to 
i devote attention and effort. Smallwood v. Jeter, 244 P. 149, 
153; 42 Idaho 169.” 

That they have long abandoned the use of the name 
i “Hilda Miller, Inc.”, which abandonment and the assump¬ 
tion by said assignee of the designation of “Malcolm Scates, 
Inc.” removes any vestige of possibility of confusion in 
the minds of even the most gullible, of any possible connec¬ 
tion between the business of the appellant and the business 
of the appellee. This change and difference of name and 
the fact of the physical location of the businesses being 
so far apart would make it improbable that even by a fan¬ 
tastic stretch of the imagination any doubt could remain in 
the minds of prospective customers or clientele. 

i “A restraint to be reasonable must be such only as to 
i afford a “fair protection” to the interests of the party in 
favor of whom it is given and not so large as to interfere 
with the interests of the public or impose undue hardship 
on the person restricted.” 17 C. J. S. 630. 

“Contracts restricting the conduct of business in territory 
beyond that in which the covenantee operated or in which 
i operations were reasonably contemplated are unenforce- 
i able; and in this respect, the business conveyed, and not 
the covenantee’s unrelated business, determines the terri¬ 
tory in which the restrictions may be validly applied.” 17 
C. J. S. 631. 

Appellant further submits that the decree as finally 
handed down by the court is against public policy, in that it 

l (a) deprives the appellant of property without due 
process of law and so violates her constitutional rights. 

i (b) by its terms attempts to restrict and interfere with 
Interstate Commerce. 
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“In Taylor Iron & Steel Compa/ny v. Wesley G. Nichols, 
et al. (— N. J. —, 69 Atl. 186), 24 Lawyers Reports An¬ 
notated, (New series 1910) 933. Contracts—restraint of 
trade—enforcement. 1. A contract in restraint of trade will 
not be enforced unless the restraint is no more extensive 
than is reasonably required to protect the interest of the 
party in favor of whom it is given, and not so large as to 
interfere with the interest of the public.” 

“In Wyder v. Milhomme, 96 N. J. L. 502, the court said: 
In Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, and 
Fleckenstein Brothers Co. v. Fleckenstein, 76 N. J. L. 613, 
# * there was full recognition of the rule that a con¬ 
tract in partial restraint of trade is not objectionable to 
public policy unless it goes further than is reasonably 
required for the protection and enjoyment of the business 
in w'hose interests it is made, or unless the restraint is so 
great as to interfere writh the interests of the public; * * * 
in both cases the court adopted a rule of selective construc¬ 
tion of the contract whereby it was enable to confine the 
operation of the contract to a territory deemed reason¬ 
able.” See also, to the same effect, Hall Mfg. Co. v. West¬ 
ern Steel and Iron Works, 227 Fed. Rep. 588. 

( c ) the order entered against the appellant is not di¬ 
rected particularly to the business conveyed and referred to 
in the agreement (App. 29) but is directed to an un¬ 
related business of the appellant, located in Silver Spring, 
County of Montgomery, State of Maryland, which business 
is located in a jurisdiction beyond that of this Court. 

The true test is stated in the case of Oregon Steam Navi¬ 
gation Co. v. Windsor, 20 Wall. 64, 22 L. Ed. 315, in this 
language: 

“In order that it may not be unreasonable, the 
restraint must not be larger than is required for the 
necessary protection of the party with whom the con¬ 
tract is made.” * * * 
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‘‘There are two principal grounds on which the doc¬ 
trine is founded, that a contract in restraint of trade 
is void as against public policy. One is, the injury to 
the public by being deprived of the restricted party’s 
industry; the other is the injury to the party himself 
by being precluded from pursuing his occupation and 
thus prevented from supporting himself and family.” 

Conclusion. 

Finding of the court below: 

(a) That the cross defendant, Hilda N. Miller Hartung, 
has breached the terms and conditions of paragraph 4 of 
the agreement dated October 14, 1941, between the cross 
plaintiff and the cross defendant wherein said Hilda N. 
Miller Hartung agreed that she would not engage in the 
furniture business in the District of Columbia under her 
name or any other name on or before October 9, 1951, in 
that the cross defendant, Hilda N. Miller Hartung, has been 
soliciting business in the Washington Star newspaper, 
Washington, D. C., and by advertising her retail furniture 
business located in Silver Spring, Maryland, in the classi¬ 
fied section of the Washington Telephone Directory under 
the section pertaining to “furniture”; and (b) the further 
judgment, order, and decree that the cross-defendant, Hilda 
N. Miller Hartung, be and she thereby was permanently 
restrained and enjoined from engaging in the furniture 
business in the District of Columbia, directly or indirectly, 
through the use of advertisements published in the District 
of Columbia newspapers, the Washington, D. C., Telephone 
Directory, or in any other manner or form, until October 
9,1951. 

It is urged that the finding and judgment appealed from 
should be reversed and set aside and the case remanded with 
instructions to the trial court. 

Orille C. Gaudette, 

! Attorney for Appellant . 
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Iff THE 

District Court of the United States 

for the District of Columbia 


No. 8365 


Civil Action No. 16146. 

Hilda N. Miller Hartung, 9707 Colesville Road, Silver 
Spring, Maryland, Plaintiff, 
vs. 

Hilda Miller, Inc. (a Corporation), 1294 Upshur Street, 
N. W., Washington, D. C., Defendant. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 


Complaint to Enjoin the Use of a Name. 

Hilda N. Miller Hartung, a citizen of the United States, 
and a resident of Silver Spring, Montgomery County, 
State of Maryland, brings this, her complaint, against 
Hilda Miller, Incorporated, a Florida Corporation having 
its place of business at 1294 Upshur Street, N. W., Wash¬ 
ington, D. C., and for her action respectively represents 
as follows: 

1. That this matter is within the general equity juris¬ 
diction of this Court. 

2. That the plaintiff’s name prior to her marriage was 
Hilda N. Miller and under which name she was long known 
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in the interior decorating and furniture trade in the 
District of Columbia. 

3. That bv virtue of a certain contract dated the 14th 
day of October, copy of which is annexed hereto and made 
a part hereof, the said plaintiff transferred a certain fur¬ 
niture business to one J. W. McGaughev with the provision 
therein that said business would be incorporated under 
the name Hilda Miller, Incorporated, and that no right 
was transferred to said defendant, a corporation vrhich is 
the Florida Corporation mentioned in annexed Exhibit A 
to use the personal name of Hilda N. Miller and yet the 
said defendant corporation continues to display a large 
electric sign reading Hilda N. Miller on said premises at 
1294 Upshur Street. 

4. The plaintiff avers that she has notified the said cor¬ 
poration by letter of her desire that the said sign con¬ 
taining her personal name be immediately removed from 
said place of business and the said defendant has and 
continues to refuse to remove the said sign. 

! 5. For the wrongs and injuries hereinabove set out, 
plaintiff has no plain, speedy or adequate remedy at law, 
and unless an injunction be granted by this Court to re¬ 
strain the defendant from the use of this personal name 
of the said plaintiff, plaintiff will suffer great and irrep¬ 
arable injury. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the defendant be temporarily and permanently 
enjoined from continuing the act complained of; that is 
tp say, the display of advertising signs on its place of 
business marked Hilda N. Miller, and from listing or caus¬ 
ing to be listed in any manner the name Hilda N. Miller 
as a part of its management or business. 

2. That the defendant be decreed to account and pay 
over to the plaintiff damages plaintiff has suffered and the 
gains, profits and advantages realized. 

3. For such other and further relief as the nature of this 
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case may require and as may be in accord with equity and 
good conscience. 

Orille C. Gaudette, 

Charles Henry Fleming, 

Attorneys for Plaintiff. 


Motion for Temporary Injunction. 

Motion is herewith made by the plaintiff, Hilda N. Miller 
Hartung, by her attorneys; Orille C. Gaudette and Charles 
Henry Fleming, that a temporary injunction be granted 
to the said plaintiff against the above named defendant 
enjoining him from the continued use of the name HILDA 
N. MILLER over the place of business of Hilda Miller, 
Inc., as more fully stated in the complaint filed in the 
above entitled cause. 

Such motion to be heard on the-day of June, 1942, 

after 5 days notice of the pendency of such motion having 
been given to the defendant. 

Orille C. Gaudette, 

Charles Henry Fleming, 

Attorneys for Plaintiff. 

Notice of Motion for Temporary Injunction. 

To: Malcolm C. Scates, President, Hilda Miller, Inc. (a 

Corporation), 1294 Upshur Street, N. W., Washington, 
D. C.: 

Please take notice that the points to be submitted in 
support of this motion and the authorities intended to be 
used are attached hereto. The rules of this Court require 
that, if you oppose the granting of the motion, you, or your 
counsel, shall within 5 days from the date of service of 
a copy of the attached motion upon you, or such further 
time as the said Court may grant or as the parties to this 
suit may agree upon, file in reply with the Clerk of this 
Court a statement of the points and authorities upon which 
you rely, and serve a copy thereof upon counsel for the 

plaintiff. Orille C. Gaudette, 

Charles Henry Fleming, 

Attorneys for Plaintiff. 
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Points and Authorities in Support of Motion for Temporary 

Injunction. 

' Sec. 68, Ch. 854, Act of March 3, 1901; 31 Stat. 1200; 

! Title 11, Sec. 315, District of Columbia Code. 

Orille C. Gaudette, 

Charles Henry Fleming, 

i Attorneys for Plaintiff . 


Answer of the Defendant, Hilda Miller, Inc., to the Com- 
I plaint and Motion for Temporary Injunction and Cross 
I Claim of the Defendant, Hilda Miller, Inc., and Motion 
for Temporary and Permanent Injunction, and Exhibits. 

First Defense: 

The complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 

Second Defense: 

Defendant admits the allegations contained in Para¬ 
graphs 1 and 2 of the complaint and admits the execution 
of the contract, dated October 14, 1941, mentioned in Para¬ 
graph 3, and memorandum, all attached to the Bill of Com¬ 
plaint and marked plaintiff’s Exhibit “A”. Defendant 
further states that in accordance with said contract, it paid 
to the plaintiff the sum of Ninety Seven Thousand Eight 
Hundred Eighty & 58/100 Dollars ($97,880.58) in cash, as 
well as had transferred to the plaintiff herein, in accord¬ 
ance with said contract, the Florida real estate called for 
by said Articles of Agreement, and that thereupon the said 
plaintiff and her husband executed a Bill of Sale, dated 
the first day of November, 1941, a copy of which is attached 
hereto as defendant’s Exhibit “A” and prayed to he read 
as part hereof, wherein and whereby the plaintiff and her 
husband transferred and delivered unto the defendant “all 
of the goods, wares, merchandise, chattels and equipment 
located in premises 1294-96-98 Upshur Street, Northwest, 
Washington, D. C., as well as the goods, wares and mer- 
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chandise owned by Henry Hartung and Hilda N. Miller 
Hartung, heretofore doing business as “Hilda X. Miller”, 
and among other things, “all other contents including im¬ 
provements, fixtures and supplies, other than those billed, 
and equipment”. That at the time of the entering into 
of the Articles of Agreement, attached to the Bill of Com¬ 
plaint, the electric sign which the plaintiff complains of, 
was, and for a long period of time prior thereto, had been 
attached to the outside of said premises by plaintiff her¬ 
self and had been used by the plaintiff herein and her hus¬ 
band in connection with the operation of the furniture busi¬ 
ness which was sold and transferred under the terms and 
conditions of said contract, dated October 14, 1941; that 
also transferred by the plaintiff to the defendant by said 
Bill of Sale was a truck, which bore the name, “Hilda N. 
Miller”. There was also included in said transfer a quan¬ 
tity of stationery, bill heads and business cards, bearing 
plaintiff’s photograph and former name, Hilda X. Miller, 
which plaintiff permitted defendant to use from the date 
of said Agreement up until the present time, without any 
objection or protest. Copies of these bill heads, stationery 
and business cards are attached hereto, marked defendant’s 
Exhibit “B”. That from October 14, 1941, up until the 
27th day of May, 1942, the plaintiff never voiced any objec¬ 
tion to the continued presence and use of said electric sign 
on the outside of said building, bearing the name “Hilda 
X. Miller”, even though during the period from October 
14,1941, to about the first day of November, 1941, the plain¬ 
tiff, Hilda X. Miller Hartung, took an active part in the 
business which was transferred by her and her husband 
to the defendant herein, in that she assisted in and around 
said store; was elected a member of the Board of Directors 
of the defendant corporation, signed several waivers of 
notice of meetings of the Board of Directors of the defend¬ 
ant corporation and also was elected vice president of the de¬ 
fendant corporation at its first meeting, called for that pur¬ 
pose. 

That prior to the time of the consummation of the con¬ 
tract which called for the sale and delivery of said fur¬ 
niture business in consideration of the payment of $97,- 
880.58, the plaintiff and her husband represented to the 
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defendant’s agents and prospective stockholders that the 
plaintiff herein was suffering from cancer and wanted to 
leave the City of Washington in order to go to Florida to 
live and that the plaintiff herein intended to permanently 
remain away forever, relinquishing any thought of ever 
going back into the furniture business. That by the terms 
of said Articles of Agreement, dated October 14, 1941, by 
Paragraph 4 thereof, the plaintiff and her husband agreed 
that the defendant corporation herein should have the ex¬ 
clusive right to use the name “Hilda Miller, Inc.,” in con¬ 
nection with the retail furniture business, and further plain¬ 
tiff and her husband, jointly and severally, agreed not to 
engage in the furniture business under her name or any 
other name within the District of Columbia, on or before 
October 9,1951. That the defendant herein paid a substan¬ 
tial sum of money for the purchase of the furniture busi¬ 
ness of the plaintiff and her husband and its good will, as 
a going concern, relying upon the statement of the plain¬ 
tiff that she was suffering from cancer and was compelled 
tp give up permanently the retail furniture business. 

Cross-Claim. 

The defendant herein cross-claims against the plaintiff 
as follows: 

That on October 14,1941, the plaintiff herein by contract, 
a copy of which is attached to the plaintiff’s original Bill 
of Complaint, marked “Exhibit A”, in consideration of 
the payment of $97,880.58, and other valuable considera¬ 
tions, (all of which w T ere paid by the defendant), the plain¬ 
tiff, Hilda N. Miller Hartung, agreed by Paragraph 4 of 
said Agreement, that the defendant herein should have the 
exclusive right to use the name “Hilda Miller, Inc.” and 
further that the plaintiff would not engage in the furniture 
business under either of their names, or any other name 
within the District of Columbia, on or before October 9, 
1951. That prior to the consummation of said contract, 
and as an inducement to defendant corporation to purchase 
said retail furniture business, the said Hilda N. Miller 
Hartung represented to the agents and representatives of 
the defendant corporation that she was suffering from can- 


7 


cer and wanted to dispose of her furniture business and go 
to Florida to live. As a result of said representation and 
the provisions of said Agreement, the defendant corpora¬ 
tion paid to the plaintiff the cash consideration of $97,- 
880.58 and transferred the Florida land called for in said 
contract to the said Hilda X. Miller Hartung. That origi¬ 
nally the contract, dated October 14,1941, provided that the 
corporation's name should be Hilda N. Miller, Inc., but 
that by reason of the fact that the addition of the letter 
“X” would lengthen the corporation's name, the defend¬ 
ant corporation, of its own volition, dropped the letter “N” 
from the corporate name, but it was never the intention 
of the parties prior to the consummation of the contract of 
agreement, or at the actual time of the signing of said con¬ 
tract of agreement, that any right would remain for the 
said Hilda X. Miller Hartung to engage in the furniture 
business under a name which would in anywise conflict with 
the name which the defendant corporation was to use for 
the business which it had purchased from the said Hilda 
X. Miller Hartung for $97,880.58, plus the Florida real es¬ 
tate. That notwithstanding the provisions of Paragraph 4 
of the said contract, dated October 14, 1941, the plaintiff, 
Hilda X. Miller Hartung, wrongfully and illegally opened 
up a furniture business in Silver Spring, Maryland, under 
the name “Hilda X. Miller”, and inserted advertisements 
in the Washington Star newspaper on May 31, 1942; June 
7,1942: and June 14,1942, all of which are attached hereto, 
marked defendant's Exhibit “C”, which violated and 
breached the spirit, intention and agreement of Paragraph 
4 of the Agreement, dated October 14,1941. 

That the plaintiff, Hilda X. Miller Hartung, has been 
engaged in the retail furniture business for the past 15 
vears in the District of Columbia, under the name Hilda 
X. Miller, and for the past 2 or 3 years has been engaged 
in the retail furniture business under the name Hilda X. 
Miller in the premises involved herein; that in all of her 
advertisements over the past 10 years or more in the Dis¬ 
trict of Columbia newspapers, the plaintiff has always fea¬ 
tured here photograph as part of the name Hilda X. Miller 
in connection with her retail furniture business and as a 
result thereof the buying public has associated the picture 

4w 
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and the name Hilda N. Miller in connection with retail 
furniture business operated in the premises involved herein. 

That as a result of the opening up of a place of business 
in Silver Spring, Maryland, within a distance of 3 miles of 
the place of business sold to the defendant herein, and the 
use by the plaintiff of her former name, Hilda N. Miller, 
and the use of her photograph in said ads, a large part of 
the buying public in the District of Columbia has been, and 
will be misled into believing that the two places of business 
are one and the same and said act of the plaintiff in open¬ 
ing up a place of business in Silver Spring, Maryland, un¬ 
der the name of Hilda N. Miller and the use of her photo¬ 
graph in said advertisement is, in addition to the violation 
of the terms and conditions and the spirit and intent of 
said Paragraph 4 of said Agreement, dated October 14, 
1941, an unfair method of competition. 

Wherefore, the defendant, Hilda Miller, Inc., demands 
the following relief: 

1. That the Bill of Complaint to enjoin defendant from 
using the sign “Hilda N. Miller ”, and the motion for tem¬ 
porary injunction filed therein, be dismissed. 

2. That the plaintiff, Hilda N. Miller Hartung, be tempo¬ 
rarily and permanently enjoined from carrying on the fur¬ 
niture business under the name and style of “Hilda N. 
Miller’’ or in the alternative, that she be enjoined from 
advertising in the Washington newspapers under the name 
and style of Hilda N. Miller, in connection with her retail 
furniture business in Silver Spring, Maryland. 

3. That she be decreed to account for and pay over to 
the defendant corporation, Hilda Miller, Inc., damages for 
the breach of said contract and for all gains and profits 
which she has realized as a result of the use of the name 
Hilda N. Miller in connection with such furniture business. 

4. And for such other and further relief as the nature 
of the case may require and which may be in accordance 
with equity and good consceince. 


C. Malcolm Scates. 
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District of Columbia, ss : 

C. Malcolm Scates being first duly sworn according to 
law, deposes and says that he is the President of the defend¬ 
ant corporation and has read the foregoing Answer and 
Cross-Claim by him subscribed and is familiar with their 
contents and verily believes the facts therein set forth to 
be true. 

C. Malcolm Scates. 


Subscribed and sworn to before me this 25th day of June, 
1942. 


Simon Hirshman, 

Attorney for Defendant, 
Woodward Budding. 


Leta Rush, 
Notary Public, D. C. 


Bill of Sale. 

Received of Hilda Miller, Inc., a corporation, organized 
and existing under the laws of the State of Florida, the 
sum of Ninety-seven Thousand eight hundred eighty and 
fifty-eight hundredths dollars ($97,880.58) and Twenty-two 
thousand and no/100 Dollars ($22,000.00) and other valu¬ 
able considerations in full payment for the goods, wares, 
merchandise, chattels and equipment located in premises 
known as 1294-1296-1298 Upshur Street, Northwest, Wash¬ 
ington, District of Columbia, as well as the goods, wares 
and merchandise owned by Henry Hartung and Hilda N. 
Miller Hartung, heretofore doing business as Hilda N. 
Miller, which goods, wares and merchandise is located in 
the following designated warehouses and model homes: 
All of that furniture and stock more specifically described 
in that physical inventory taken as of October 9, 1941, 
totaling $97,880.58 situated at 1294, 1296 and 1298 Upshur 
Street, N. W., and 1293 Taylor Street, N. W., Washington, 
D. C., and 903 Selim Road, Silver Spring, Md. and the mer¬ 
chandise at Johnson City, Tennessee, as per inventory 
sheet No. 148, totaling $6050.70, and all other contents, 
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including improvements, fixtures, supplies, other than those 
billed, and equipment. All of which goods, wares, mer¬ 
chandise, chattels and equipment is more particularly de¬ 
scribed in the itemized inventory which is attached hereto 
and made part hereof. 

iAll of said goods, wares, merchandise, chattels and 
equipment, we hereby certify, it being one of the expressed 
conditions upon which this sale is made, belong absolutely 
to us, and that there are no liens against same whatsoever, 
and that we have a right to sell and give possession of 
same, and all of said goods, wares, merchandise and chattels 
and equipment will be delivered to the said Hilda Miller, 
Inc., when it sends for same. 

Signed and Sealed this 1st day of November, 1941. 

Henry Hartuxg, 

[seal.] Hilda N. Miller Hartuxg. 

Defendant’s Exhibit “A” Omitted in Appendix. 

Defendant’s Exhibit “B” Omitted in Appendix. 

Defendant’s Exhibit “C” Omitted in Appendix. 


Motion of Defendant for Temporary Injunction on the 
i Relief Prayed For In its Cross Claim. 

Now comes the defendant, Hilda Miller, Inc., and moves 
the Court for a temporary injunction against the plaintiff, 
Hilda N. Miller Hartung, to enjoin her, pendente lite, from 
engaging in the retail furniture business in Silver Spring, 
Maryland, under the name and style of “Hilda N. Miller’’ 
or in the alternative to enjoin her from advertising her 
retail furniture business in the newspapers of the District 
of Columbia, under the name and style of “Hilda N. 
Miller”, accompanied by her photograph, for the reasons 
set forth in defendant’s cross complaint and the points 
and authorities in support thereof filed herewith. 

Simon Hirsh man, 

i Woodward Building, 

Attorney for Defendant. 
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To: Orille C. Gaudette, Charles Henry Fleming, Attorneys 
for Plaintiff, 1124 Earle Building, Washington, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of this Motion and the authorities intended to be used 
are attached hereto. The rules of this Court require that 
if you oppose the granting of the Motion, you, or your 
counsel, shall, within Five days from the date of service 
of a copy of the attached motion upon you, or such further 
time as the said Court may grant, or as the parties to this 
suit may agree upon, file in reply with the Clerk of this 
Court, a statement of the points and authorities upon which 
you rely, and serve a copy thereof upon counsel for the 
defendant. 

Simon Hirshman, 
Attorney for Defendant. 

Service of copy of the Answer of defendant and the 
foregoing Motion and memorandum of points and authori¬ 
ties, acknowledged this-day of June, 1942. 

Orille C. Gaudette, 

Per A. Cerceo, Secretary, 

Attorneys for Plaintiff. 


Points and Authorities in Support of Motion of Defendant 
for Temporary Injunction on the Relief Prayed for in 
its Cross Complaint. 

For more than 15 years, the plaintiff under the name of 
Hilda X. Miller has been engaged in the retail furniture 
business in the District of Columbia, and for the past 2 or 
3 years has been engaged in the retail furniture business 
at- 1294 Upshur Street, Northwest, Washington, D. C., in 
the premises involved herein and in connection with said 
retail furniture business, has been using her photograph 
in advertisements in the District of Columbia newspapers, 
as well as on her billheads, letterheads and business cards. 

Some time prior to October 14, 1941, the plaintiff inter¬ 
ested the agents of the defendant corporation in the pur- 



12 


chase of said furniture business at 1294 Upshur Street, 
Northwest, Washington, D. C., as a going concern, upon 
the representation that plaintiff was suffering from cancer 
and had to permanently relinquish all business interests 
and would have to leave Washington to live in the State of 
Florida. Accordingly on October 14, 1941, a contract was 
entered into between the plaintiff and her husband as 
sellers, and one J. W. McGaughev, as the purchaser (which 
contract is attached to plaintiff’s complaint as Exhibit 
“A”), wherein and whereby the plaintiff and her husband 
agreed to sell the furniture business located at 1294 Upshur 
Street, Northwest, Washington, D. C., including the stock 
of merchandise and all equipment, both office and delivery’, 
used in connection with said furniture business for the 
sum of $97,880.58 cash, and the transfer of certain Florida 
real estate; that by the provisions of said contract it was 
agreed that said J. W. McGaughev was to cause a corpora¬ 
tion to be formed under the laws of the State of Florida, 
under the name of Hilda Miller, Inc., to which corporation 
the plaintiff agreed to transfer said furniture business 
upon the payment of the consideration. Also by the pro¬ 
visions of Paragraph 4, of said Agreement, the plaintiff 
and her husband agreed that said corporation was to have 
the exclusive right to use the name “Hilda Miller, Inc.” 
and the plaintiff and her husband also agreed not to engage 
in the furniture business under either of their names, nor 
under any other name, in the District of Columbia, on or 
before October 14, 1951; that by November 1, 1941, all of 
the consideration had been paid to the plaintiff by the 
defendant corporation and accordingly a Bill of Sale, trans¬ 
ferring said furniture business and “the goods, wares, 
merchandise, chattels and equipment” thereof was signed 
and delivered by the plaintiff and her husband to defendant 
corporation. 

At the time of the signing of said contract, dated October 
14, 1941, and for many years prior thereto, plaintiff had 
attached to the outside of said premises in which the retail 
furniture business was being conducted at 1294 Upshur 
Street, Northwest, Washington, D. C., an electric sign 
which bore the name “Hilda N. Miller”, This sign was 
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transferred by the plaintiff and her husband to the de¬ 
fendant corporation by said contract, dated October 14, 
1941 and said Bill of Sale dated November 1, 1941. This 
is the sign which plaintiff complains of and seeks to enjoin 
the defendant from continuing to remain on the outside of 
said building where it was at the time of the signing of 
the contract and Bill of Sale, and where it had been placed 
by the plaintiff herself personally many years prior 
thereto. At the time of the execution of said Bill of Sale, 
there was also transferred to the defendant corporation, 
a truck bearing the name “Hilda N. Miller”, and a large 
supply of letterheads, billheads and business cards bearing 
the name “Hilda N. Miller” and the photograph of the 
plaintiff herself, Hilda N. Miller. Copies of the letterheads, 
billheads, etc., are attached to the defendant’s cross claim, 
marked “Exhibit B”. 

That from October 14, 1941, to November 1, 1941, (dur¬ 
ing which time the defendant corporation had completely 
paid to the plaintiff and her husband the consideration 
called for in said contract), the plaintiff, Hilda N. Miller 
Hartung, took an active part in the corporate business of the 
defendant corporation, assisting it in its operation by being 
present in its place of business during said period, and the 
plaintiff was elected a member of the Board of Directors 
of the defendant corporation, as well as Vice President 
thereof. That during all of this time and up until about 
May 15, 1942, the plaintiff never voiced any objection to 
the continued use or presence of the electric sign complained 
of, on the outside of said premises, which she and her hus¬ 
band had transferred to the defendant corporation, nor did 
the plaintiff voice any protest or objection to the use by 
said defendant corporation of the truck bearing the name 
“Hilda N. Miller”, which she and her husband had sold 
and delivered to the defendant corporation, nor to the use 
by defendant corporation of the stationery, billheads, and 
letterheads, or any part of the “supplies” transferred by 
the plaintiff and her husband to the defendant corporation 
bv the terms of said contract dated October 14, 1941 and 
the Bill of Sale. 
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That about May 15, 1941, the plaintiff returned to this 
immediate vicinity and on or about that time, opened a 
retail furniture business at Silver Spring, Maryland, a 
distance of 3 miles from the retail furniture business which 
she and her husband had sold and transferred to the de¬ 
fendant corporation and thereupon the plaintiff began ad¬ 
vertising extensively in the District of Columbia news¬ 
papers under the name and style of “Hilda N. Miller”, 
using her photograph in connection therewith in the same 
manner in which she had advertised the business which 
had been sold and transferred by the plaintiff and her hus¬ 
band to the defendant corporation. That about the time 
plaintiff opened her furniture business in Silver Spring, 
Marvland, she caused a letter to be written to the defendant 
corporation, protesting against the continued presence of 
the sign on the outside of said premises, 1294 Upshur Street, 
Northwest, Washington, D. C., which she had sold and trans¬ 
ferred to the defendant corporation herein by said contract 
and Bill of Sale. 

That plaintiff by her contract and bill of sale and her 
conduct, is estopped from denying the right of the defend¬ 
ant corporation to use the said electric sign on the outside 
of said premises and hence, does not come into the Court 
with clean hands and is not entitled to any equitable relief 
herein. 

That plaintiff by the terms of Paragraph 4 of said con¬ 
tract, dated October 14, 1941, agreed that the defendant 
corporation was to have the exclusive right to use the name 
“Hilda N. Miller Inc.,” and plaintiff also agreed not to 
engage in the furniture business in the District of Columbia, 
under her name or any other name, until October 9, 1951. 
That plaintiff by opening up a place of business in Silver 
Spring, Maryland, under the name and style of “Hilda N. 
Miller” and advertising extensively In the newspapers in 
the District of Columbia, using her photograph in the same 
manner and style in which she had been advertising the 
furniture business located at the Upshur Street address, 
which she sold to the defendant corporation, has violated 
and breached the terms and conditions, as well as the spirit 
and intent of said Paragraph 4 of said contract, dated Oc- 
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tober 14, 1941, and defendant has, and will continue to 
suffer irreparable loss and damage if plaintiff continues 
so to do and defendant is therefore entitled to a temporary 
injunction restraining plaintiff from engaging in the furni¬ 
ture business in Silver Spring, Maryland, under the name 
and style of “Hilda N. Miller”, or in the alternative, to a 
temporary injunction restraining plaintiff from advertising 
her retail furniture business, located in Silver Spring, Mary¬ 
land, in the District of Columbia newspapers under the 
name and style of “Hilda N. Miller” and using her photo¬ 
graph in connection with said advertisements. 

Defendant further states that said conduct of the plain¬ 
tiff herein as above set forth, in addition to being a violation 
of the terms and conditions as well as the spirit and intent 
of Paragraph 4 of the said contract, dated October 14,1941, 
is an unfair method of competition and tends to confuse 
and mislead the buying public. 

Simon Hirshman, 
Attorney for Defendant. 

Woodwa rd Building. 


Answer of Plaintiff to Cross-Claim of Defendant. 

And now comes the plaintiff in the above entitled action 
Hilda X. Miller Hartung, bv her attornevs Orille C. Gau- 
dette and Charles Henry Fleming, and makes answer to 
the Cross-Claim filed in the above entitled action as follows: 

1. In answer to the unnumbered first paragraph of the 
said Cross-Claim, the plaintiff herein, Hilda X. Miller 
Hartung, denies the averments made of alleged oral devia¬ 
tions from the written contract, marked Exhibit “A”, in the 
plaintiff’s original Complaint and avers on the contrary 
that all of the precedent oral negotiations which culminated 
in the sale referred to in the said Exhibit “A” were finally 
resolved in the manner and to the exact extent of the terms 
of the said contract referred hereinbefore as Exhibit “A”. 
The plaintiff further denies any illegal or wrongful open¬ 
ing of a furniture business in Silver Spring, Maryland, 
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and avers on the contrary that such business not being in 
the District of Columbia is not within the provisions of 
the said written contract referred to hereintofore as Ex¬ 
hibit “A”. 


2. In answer to the second unnumbered paragraph of the 
said Cross-Claim, the said plaintiff, Hilda N. Miller Hartung, 
denies the averments of the said paragraph but avers on 
the contrary, as in answer to the said unnumbered first 
paragraph hereto, that her actions in connection with her 
Maryland business were not in violation of the provisions 
of the said written contract, Exhibit “A” referred to 
hereinbefore. 

3. In answer to the third unnumbered paragraph of the 
said Cross-Claim, Hilda N. Miller Hartung, denies the 
averments of said paragraph and in answer thereto avers 
that the specific reason she did not permit the use of the 
name “Hilda N. Miller” in the corporation to be formed 
as a result of the provisions of contract Exhibit “A” here- 
intobefore referred to, that it was her intention to retain 
her personal name for use by herself, in business and 
specifically not in the District of Columbia which she has 
exclusive right so to do, which the said plaintiff has done in 
connection with her Maryland business. Wherefore, the 
premises considered, the plaintiff prays: 

i 1. That the Cross-Claim herein be dismissed. 

i 2. That the prayer of the defendant in the said Cross- 
Claim for a temporary injunction against the said plaintiff, 
Hilda N. Miller Hartung using the name Hilda N. Miller in 
the State of Maryland be dismissed because of lack of 
jurisdiction of this Court. 

i 3. And for such other and further relief as to the nature 
of this action may to the Court seem just and proper. 

Obille C. Gaudette, 

Charles Henry Fleming, 
Attorneys for the Plaintiff. 
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Statement of Service. 

Service of a copy of the foregoing answer of plaintiff 
to Cross-Claim of defendant made upon Simon Hirshman, 
Esq., attorney for defendant, be mailed a copy thereof in 
an envelope addressed to the said Simon Hirshman at his 
offices, Woodward Building, Washington, D. C., postage 
prepaid this first day of July, 1942. 

Orille C. Gaudette, 

Charles Henry Fleming, 
Attorneys for the Plaintiff. 


Opposition to Motion of Defendant for Temporary Injunc¬ 
tion on the Relief Prayed for in its Cross-Claim. 

Now comes the plaintiff, Hilda N. Miller Hartung, by 
her attorneys, Orille C. Gaudette and Charles Henry Flem¬ 
ing and opposes the granting of the Motion for Temporary 
Injunction on the Relief Prayed for in the Defendant’s 
Cross-Claim, and for reason therefore respectfully submits 
to the Court as follows: 

1. That the Motion of said defendant for temporary in¬ 
junction incorporates as reason for the issuance of such 
injunction certain matters alleged to be set forth in the 
defendants Cross-Claim, which Cross-Claim has been an¬ 
swered in full by said plaintiff. 

2. That in a paper attached to said Motion headed 
li Points and Authority in Support of Motion of Defendant 
for Temporary Injunction on the Relief Prayed for in its 
Cross Complaint”, the said defendant in violation of the 
rules of this Court has included in such incorrectly styled 
paper not the points and authorities to support his motion 
but a loosely drawn narrative account of testimony which 
apparently he expects to substantiate and does not include 
any points and authorities in support of his motion as is 
required by the rules of the Court. 

3. For the above reasons, the said plaintiff asks that the 
above motion be dismissed. 

Orille C. Gaudette, 

Charles Henry Fleming, 
Attorneys for the Plaintiff. 
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Statement of Service. 

Service of a copy of the foregoing opposition to Motion 
of defendant for temporary injunction on the relief prayed 
for in its Cross-Claim made upon Simon Hirshman, Esq., 
attorney for defendant, be mailed a copy thereof in an en¬ 
velope addressed to the said Simon Hirshman at his offices, 
Woodward Building, Washington, D. C., postage prepaid 
this first day of July, 1942. 

Orille C. Gaudette, 

Charles Henry Fleming, 

Attorneys for Plaintiff. 


Final Order for Injunction. 

I Upon consideration of the complaint of the plaintiff, the 
answer of the defendant, the cross complaint of the defend¬ 
ant and the answer of the cross defendant and motions filed 
herein and after oral argument of counsel for both plaintiff 
and defendant and counsel for plaintiff and defendant agree¬ 
ing that there are no issues of fact involved herein, and 
that a final Order may be entered herein by the Court, the 
Court finds: 

(1) That the defendant, Hilda Miller, Inc., is not entitled 
to use the name “Hilda N. Miller’ 7 on an electric sign at 
present on premises No. 1294 Upshur Street, Northwest, 
Washington, D. C., it is therefore by the Court, this 11th 
day of July, 1942, 

Ordered, Adjudged and Decreed that the defendant, Hilda 
Miller, Inc., is hereby ordered and directed to change the 
electric sign located at present on the outside of premises 
of Hilda Miller, Inc., 1294 Upshur Street, Northwest, Wash¬ 
ington, D. C., by eliminating the capital letter “N” thereon 
and adding the word “Inc.” thereto, so that if the defendant 
desires to use the said electric sign it shall read “Hilda 
Miller, Inc.” and the said defendant, Hilda Miller, Inc., is 
further permanently enjoined from using the name “Hilda 
N.i Miller,” in connection with its business at No. 1294 Up¬ 
shur Street, Northwest, Washington, D. C.; and 

Leave being granted to the plaintiff to orally amend its 
complaint at the hearing, the Court further finds; 
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(2) That the defendant, Hilda Miller, Inc., is not entitled 
to use the photograph of Hilda N. Miller Hartung in any 
manner whatsoever in connection with its business, and it 
is therefore by the Court, this-day of July, 1942, 

Further Ordered, Adjudged and Decreed that the defend¬ 
ant, Hilda Miller, Inc., be and it is hereby permanently en¬ 
joined from using the photograph of Hilda N. Miller Har¬ 
tung in any form whatsoever in connection with its business; 

And the Court further finds: 


(3) That the cross defendant, Hilda N. Miller Hartung, 
has breached the terms and conditions of Paragraph 4 of 
the agreement dated October 14, 1941, between the cross 
plaintiff and the cross defendant, wherein the said Hilda N. 
Miller Hartung agreed that she would not engage in the 
furniture business in the District of Columbia under her 
name or any other name on or before October 9,1951, in that 
the cross defendant, Hilda N. Miller Hartung has been 
soliciting business in the District of Columbia by advertising 
her furniture business in the Washington Star newspaper, 
Washington, D. C., and by advertising her retail furniture 
business located in Silver Spring, Maryland, in the classified 
section of the Washington Telephone Directory under the 
section pertaining to “furniture”, it is by the Court, this 
11th day of July, 1942, 


Further Adjudged, Ordered, and Decreed that the cross 
defendant, Hilda X. Miller Hartung, be and she is hereby 
permanently restrained and enjoined from engaging in the 
furniture business in the District of Columbia, directly or 
indirectly, through the use of advertisements published in 
the District of Columbia newspapers, the Washington, D. C., 
Telephone Directory, or in any other manner or form, until 
October 9,1951. 


Seen. 

Orille C. Gaudette, 
Charles Henry Fleming 
Attorneys for Plaintiff. 


0 ’Donoghtje, 

Justice. 


Simon Hirshman, 

Attorney for Defendant. 
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! Notice of Appeal. 

i Notice is hereby given this 16th day of July, 1942, that 
Hilda N. Miller Hartung, Cross Defendant, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
11th day of July, 1942, in favor of Hilda Miller, Inc., Cross 
Plaintiff, against said Hilda N. Miller Hartung. 

Orille C. Gaudette, 

; Attorney for Cross Defendant. 


Order Extending Time Within Which To File Record in 
I the United States Court of Appeals for the District of 

Columbia. 

Upon motion of the plaintiff, Hilda N. Miller Hartung, 
and for good cause shown, and it further appearing that 
the defendant herein, consents thereto, to grant unto the 
plaintiff an extension of time within which to file the record 
in the United States Court of Appeals for the District of 
Columbia, it is by the Court, this 21st day of August, 1942, 

Ordered, that the time within which the record may be 
filed in the United States Court of Appeals for the District 
of Columbia, be and the same hereby is extended to and 
including the 24th day of September, 1942. 

By the Court: 

Matthew F. McGuire, 

Justice. 

I consent to the above order, 
i Simon Hirshman, 

Attorney for Defendant. 


Statement of Points Upon Which Appellant Intends to 

Rely. 

I That appellant appeals from all of the findings of the 
Court set forth in paragraph 3 of the “Final Order for 
In junction’* and the further order of the Court that follows 
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therein, namely “that the cross defendant, Hilda N. Miller 
Hartnng, be and she hereby is, permanently restrained and 
enjoined from engaging in the furniture business in the 
District of Columbia, directly or indirectly, through the 
use of advertisements published in the District of Columbia 
newspapers, and the Washington, D. C., Telephone Direc¬ 
tory, or in any other manner or form until October 9,1951.” 
for the following reasons: 

1. That the order restraining and enjoining appellant is 
not definite and specific in its terms. 

2. That parts of the order are nebulous and not suscept¬ 
ible of definite interpretation or understanding. 

3. That the terms of the order are contrary to law. 

4. That the terms of the order are contrary to the weight 
of the evidence in the case. 

5. That the injunction entered against appellant is not 
particularly directed against appellant with respect to the 
business conveyed, but applies to appellant’s unrelated busi¬ 
ness. 

* 

6. That the terms of the order as applied are restrictive 
and impose undue hardship on appellant, the person re¬ 
stricted, and as such are unreasonable and go beyond af¬ 
fording a fair protection to the interests of the party in 
favor of whom it is given. 

7. That the terms of the order recite matters which ap¬ 
pellant contends are against public policy. 

8. That the terms of the order deprive the appellant of 
property without due process of law and violate her con¬ 
stitutional rights. 

9. That the terms of the order deny unto appellant equal 
protection of the laws and violate and deprive her of her 
constitutional rights. 

10. That the terms of the order deprive the appellant use 
of her property right in good will which was never trans¬ 
ferred or conveyed unto the defendant herein and which 
was not an issue herein. 
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11. That the terms of this order deprive appellant of the 
right to pursue business in the manner to which she is en¬ 
titled, and deny her the right to earn her living. 

12. That the terms of the order restrict and interfere 
with Interstate Commerce. 

13. That the appellant herein seeks only to obtain the 
equitable relief and the legal remedies and rights to which 
she is lawfullv entitled bv the facts and circumstances in 

V * 

this case. 

i Orille C. Gaudette, 

Josiah Lyman, 

■ Attorneys for PIaintiff. 

i On August 25, 1942, we mailed a copy of the foregoing 
Statement of Points, by registered mail to Simon Hirsh- 
man, Esq., attorney for defendant herein, Woodward Build¬ 
ing, Washington, D. C. 

, Orille C. Gaudette, 

Josiah Lyman, 

i Attorneys for Plaintiff. 


Designation of Record on Appeal. 

i 1. Complaint to enjoin use of a name, Exhibit attached 
thereto and memorandum attached thereto. 

2. Motion for temporary injunction. 

i 3. Answer of defendant to complaint and cross claim 
of defendant. 

i 4. Motion of defendant for temporary injunction on 
the relief prayed for in its cross claim. 

5. Answer of plaintiff to cross claim of defendant. 

6. Final order for injunction. 

7. Notice of appeal. 

8. Statement of points upon plaintiff intends to rely on. 
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9. Order extending time within which to file record in 
the United States Court of Appeals for the District of 
Columbia. 

10. This designation of record. 

Orille C. Gaudette, 

Josiah Lyman, 

Attorneys for Plaintiff . 

Statement of Service. 

On August 25, 1942, we mailed by registered mail, copy 
of the foregoing Designation of Record on Appeal to Simon 
Hirshman, Esquire, attorney for defendant herein, Wood¬ 
ward Building, Washington, D. C. 

Orille C. Gaudette, 
Josiah Lyman, 

Attorneys for Plaintiff. 


Simon Hirshman, 

Woodward Building, 

Washington, D. C. 

Please take notice that the appellant, Hilda N. Miller 
Hartung intends to print the following as an appendix 
to her brief in the above-entitled case: 

1. Complaint to enjoin use of a name, Exhibit attached 
thereto and Motion attached thereto. 

2. Plaintiff’s Motion and Temporary Injunction. 

3. Defendant’s Answer to Complaint and Cross Claim. 

4. Defendant’s Motion and Temporary Injunction on the 
relief prayed for in its Cross Claim. 

5. Plaintiff’s Answer to defendant’s Cross Claim. 

6. Final Order of the District Court of the United States 
for the District of Columbia decreeing injunctions against 
both plaintiff and defendant. 

7. Plaintiff’s notice of Appeal. 

8. Plaintiff’s Statement of Points upon which plaintiff 
intends to rely. 
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9. Order of the District Court of the United States for 
the District of Columbia extending time within which to 
file record in the United States Court of Appeals for the 
District of Columbia. 

i 10. Designation of Record on Appeal from the District 
Court of the United States for the District of Columbia. 

Orille C. Gaudette, 

Josiah Lyman, 

i Attorneys for Appellants. 

Service Acknowledged: 

Simon Hirshman, 

Attorney for Appellee. 


Petition for Stay. 

To the Honorable, the Chief Justice and Associate Justices 
i of the United States Court of Appeals for the District 

of Columbia: 

The petition of Hilda N. Miller Hartung, Appellant 
herein, respectfully represents to the Court as follows: 

1 1. That the Appellant in the above-entitled cause, Hilda 
X. Miller Hartung, petitions this honorable Court to stay 
execution of the judgment entered in the District Court. 

2. That the judgment rendered in the Court below re¬ 
strained and enjoined the Appellant, Hilda N. Miller Har¬ 
tung, as is set forth in paragraph three (3) thereof, from 
advertising her interior decorating and retail furniture 
business in Silver Spring, Maryland, in the newspapers of 
the District of Columbia or in the Washington telephone 
directorv, or in anv other manner or form until October 
9,1951.* 

3. That the Appellant herein has invested a large sum 
of money in creating and establishing an interior decorat¬ 
ing and retail furniture business in Silver Spring, Mary¬ 
land, and if at this time she is not allowed to advertise 
in the interests of her business in accordance with the 
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terms of the judgment of the Court below, such conditions 
will work an irreparable damage to the said Appellant. 

4. That the Appellant has appealed to this Court from 
the Court below in good faith and has raised many points 
for the consideration of this Court upon which the Appel¬ 
lant intends to rely in vigorously prosecuting her case in 
this Court in seeking to change the findings and judgment 
of the Court below. 

5. That it appears that in the Court below no bond was 
fixed which would permit the Appellant to advertise and 
carry on her business normally; therefore, the Appellant 
seeks, pending this appeal, to stay the judgment of the 
Court below and obtain license from this Court to adver¬ 
tise and carry on her business normally after posting such 

bond as this Court will deem necessarv and consistent 

•> 

with the relief the Appellant seeks. 

6. That in support of the propriety and justice of the 
relief and ends sought by the Appellant herein, petitioner 
submits that the only newspapers of consequence which 
circularize in Silver Spring, Maryland, and the surround¬ 
ing suburbs are those newspapers printed and published in 
the District of Columbia. 

7. That it further appears that the Appellee herein has 
long abandoned the name Hilda Miller, Inc., as a trade-name 
doing business in the District of Columbia, as appears 
from Appellant's exhibit attached hereto and by this ref¬ 
erence hereby is prayed to be made a part hereof. 

S. That advertising is necessary and essential to the very 
life and existence of the Appellant’s business, and there¬ 
fore said Appellant submits that the relief presently sought 
is most seriously prayed for as it goes to the very essence 
and crux of the issues to be decided in this case. 

0. That the Appellee would sustain no hardship from a 
stay of execution of the judgment of the lower Court for 
the reason, among others, that the respective businesses 
are widely separated from each other and serve widely 
divergent classes of customers. 
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10. That the Appellant urges that a contract restricting 
the conduct of business in territory beyond that in which 
the covenantee operated or in which operations were reason¬ 
ably contemplated is unreasonable and unenforceable, and 
in this respect the business conveyed and not the cove¬ 
nantee’s unrelated business determines the territory in 
which the restrictions may be applied. 

i Wherefore, the premises considered, Appellant prays: 

1. That this Honorable Court stay execution of the judg¬ 
ment rendered in the Court below and allow the Appellant 
herein to advertise and carrv on her business normally 

* V 

pending final determination of this appeal. 

i 2. That this Honorable Court fix a bond which is reason¬ 
able and consistent with the relief sought by the Appellant 
herein. 

! 3. And for such other and further relief that to this 
Honorable Court may seem just and proper to the circum¬ 
stances of this cause. 

Hilda N. Miller Hartung, 

Petitioner. 


District of Columbia, ss: 

I, Hilda N. Miller Hartung, being first duly sworn ac¬ 
cording to law, state that I am the person named as the 
Appellant in the foregoing petition; that I have read the 
same and know the contents thereof; that the matters and 
things therein stated are true to the best of my knowledge, 
information, and belief. 

Hilda N. Miller Hartung, 

Petitioner. 


Subscribed and sworn to before me this 5th day of Octo¬ 
ber, 1942. 


Eugenio M. Fonbuena, 

[notarial seal.] Notary Public , D. C. 


Orille C. Gaudette, 

Josiah Lyman, 

Attorneys for Petitioner. 
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Appellant’s Exhibit “A” Omitted in Appendix. 

I hereby certify that I have mailed a copy of the fore¬ 
going Petition for Stay to Simon Hirschman, Esquire, 
Attorney for Appellee, Woodward Building, postage pre¬ 
paid, this 8th day of October, 1942. 

Ortlle C. Gaudette, 
Attorney for Appellant . 


Answer to Petition for Stay. 

The answer of the defendant, Hilda Miller, Inc., to the 
petition for stay respectfully shows to this Court as 
follows: 

1. Appellee admits the allegations of paragraph 2 of the 
petition and states that said injunction was based upon the 
provisions of paragraph 4 of a contract (copy of which 
is attached hereto as Appellee’s Exhibit “A”) entered into 
between appellant and her husband as parties of the first 
part, and one James W. McGaughey, as party of the second 
part, wherein and whereby said appellant and her hus¬ 
band, in consideration of the payment to them of the sum 
of $97,SS0.58, agreed to sell the furniture business for¬ 
merly conducted by appellant in the District of Columbia, 
under the name of “Hilda N. Miller”, to a corporation 
to be formed under the laws of Florida, to be known as 
“Hilda Miller, Inc.”, and appellant herein agreed that 
appellee should have “the exclusive right” to the name 
“Hilda Miller, Inc.”, and further agreed that appellant 
and her husband “would not engage in the furniture busi¬ 
ness under either of their said names, or any other name, 
within the District of Columbia, on or before October 9, 
1951”. 

2. Appellee states that if appellant invested any large 
sum of money establishing a furniture business in Silver 
Spring, Maryland, she did so with the express knowledge 
of the provisions of the contract signed by her, under which 
she voluntarily agreed not to engage in the furniture busi¬ 
ness in the District of Columbia, until 1951. 
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i 3. Appellee denies that there were any errors committed 
by the Court below in granting the injunction in view of 
the provisions of paragraph 4 of said agreement. 

4. Answering paragraph 3, appellee says that it will 
i suffer irreparable damages if appellant is permitted to 
stay the effect of the injunction below and that greater 
damages will be done to the appellee which cannot be 
measured in dollars and cents than appellant will suffer 
if the terms of the injunction are carried out in accordance 
with the provisions of the agreement undertaken by her 
as aforesaid, pending appeal. 

i 5. Answering paragraph 5, appellee points out that it is 
obvious from the contents of this paragraph that petitioner 
desires to engage in the furniture business in the District 
of Columbia, in express violation of the written covenant, 
voluntarily signed by her, in consideration of which the 
appellee paid appellant the sum of $97,880.58 for said 
furniture business. 

6. Answering paragraph 7, appellee denies that it has 
long abandoned the name “Hilda Miller, Inc.”, but states 
that on or about July 1, 1942, by appropriate legal pro¬ 
ceedings in the State of Florida, the name of its corpora¬ 
tion was changed from “Hilda Miller, Inc.” to “Malcolm 
Scates, Inc.,” but states further that in all of its adver¬ 
tising since that time it has used the legend “formerly 
Hilda Miller, Inc.”, and that to permit appellant to do 
business in the District of Columbia under the name of 
;“Hilda Miller” would lend confusion to the buying public 
and permit appellant to enjoy the fruits of the business 
she sold to appellee for $97,880.58. Furthermore, appel¬ 
lant’s legal name is “Hilda Miller Hartung” and it is 
obvious that her advertisements in the District of Colum¬ 
bia, under the name of “Hilda Miller” is an attempt to 
take business from appellee, confuse the buying public and 
breach the provisions of paragraph 4 of the agreement. 

7. Answering paragraphs 8, 9 and 10, appellee states 
that it paid the sum of $97,880.58 for the business of the 
appellant, formerly conducted in the District of Columbia, 
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under the name of “Hilda N. Miller”, and for the privilege 
of having the exclusive right to the name “Hilda Miller, 
Inc.”, as applied to the sale of furniture in the District 
of Columbia, and for the consent of appellant not to engage 
in the furniture business in the District of Columbia until 
1951, and that any hardship which petitioner suffers as a 
result of its failure to advertise its business in the District 
of Columbia, was brought about by its own voluntary 
execution of a contract for which it received said sum of 
$97,880.58. 

Malcolm Scates, Inc., 
(Formerly Hilda Miner, Inc.), 
By Malcolm Scates, 

President. 

Simon Hirsh man, 

Attorney for Appellee. 


District of Columbia, ss: 

Malcolm Scates being first duly sworn according to law, 
deposes and says that he is the President of Malcolm 
Scates, Inc., formerly known as Hilda Miller, Inc., and is 
familiar with the contents of the Petition, signed by him 
on behalf of said corporation, and verily believes the facts 
therein set forth to be true. 

Malcolm Scates. 


Subscribed and sworn to before me this 10th day of 
October, 1942. 


[seal.] 


Leta Rush, 
Notary Public , D. C. 


APPELLEE’S EXHIBIT “A”. 

Articles of Agreement. 

Whereas Henry Hartung and Hilda N. Miller Hartung, 
doing business as Hilda N. Miller, parties of the first part, 
and J. W. McGaughev, party of the second part, have 
agreed to consummate the sale of furniture business by 
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parties of the first part to party of the second part, it is 
hereby agreed as follows: 

1. The parties of the first part agree to sell to the party 
of the second part the furniture business located at 1294, 
1296 and 1298 Upshur Street, Northwest, Washington, Dis¬ 
trict of Columbia, including the entire stock of merchandise 
at said address and the merchandise in two warehouses 
and the merchandise in six (6) or seven (7) model houses. 
Parties of the first part are also selling to party of the 
second part all equipment, both office and delivery, used in 
connection with the furniture business, there being an ex¬ 
ception of a few’ personal articles agreed upon but not 
listed herein. 

2. The party of the second part agrees to buy as afore¬ 
said and the terms of said sale are to be cash for the mer¬ 
chandise inventoried at wholesale list less .97% discount 
for cash and plus 2% freight as of September 1, 1941, 
except merchandise purchased from the Empire Furniture 
Corporation which shall be inventoried as of September 
10, 1941. Of the cash consideration the parties of the first 
part agree to loan the party of the second part on a note 
signed by him and his w’ife the amount of said inventory 
in excess of thirty-five thousand dollars ($35,000.00) for a 
period of six (6) months with four and one-half per cent 
(4%%) annual interest. Collateral to said note shall be 
fifty-one per cent (51%) of the capital stock of a Florida 
corporation incorporating this furniture business which is 
to be formed by the party of the second part, and said 
fifty-one per cent (51%) shall be equivalent to the ratio of 
tw’o (2) to one (1) or shall be increased to a larger per¬ 
centage so that the stock given as collateral will have a 
book value of twfice the amount of the note. 

In consideration for the equipment, lease on the above 
described premises and improvements made to the lease¬ 
hold by parties of the first part, the party of the second 
part agrees to convey to parties of the first part unfur¬ 
nished residential property located in Palm Beach, Florida, 
and described as one hundred (100) foot frontage at 275 
Monterey Road, Palm Beach, Florida. 
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3. It is further agreed by and between the parties hereto 
that the corporation to be formed by the party of the sec¬ 
ond part and others interested with him will acquire and 
own the stock of merchandise herein to be conveyed, as 
well as the equipment and the lease on the premises occu¬ 
pied by the furniture business. The party of the second 
part agrees that the corporation will maintain a stock of 
merchandise equal in physical count to seventy-five per cent 
(75%) of the inventory taken and sold herein until such 
time as the money loaned by parties of the first part shall 
have been repaid in full. The party of the second part also 
agrees that neither he nor his wife will withdraw any funds 
from the corporation in excess of profits earned until such 
time as the above mentioned loan has been paid in full. 

4. The parties of the first part agree that the corporation 
to be formed as hereinbefore mentioned shall have the ex¬ 
clusive right to use the name Hilda Miller, Inc. and they 
further agree that in consideration of the moneys paid 
that they will neither jointly nor severally engage in the 
furniture business under either of their said names nor anv 

m 

other name within the District of Columbia on or before 
October 9, 1951. 

5. It is further agreed by and between the parties hereto 
that a new Dodge truck just acquired by the parties of the 
first part shall be bought and paid for by the party of the 
second part at one hundred dollars ($100) less than the 
cost to the parties of the first part. 

6. The parties of the first part hereby acknowledge re¬ 
ceipt of five thousand dollars ($5,000) to apply on the con¬ 
sideration herein mentioned. 

7. Time being of the essence of this contract it is agreed 
by and between the parties hereto that— 

(a) The cash balance of $30,000 is to be paid upon the 
complete inventory of said merchandise not later than 
November 10, 1941. 

(b) Upon payment of the cash balance to as aforesaid, 
the party of the second part agrees to deliver and turn 
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over to the parties of the first part, the note specified in 
paragraph 2 of this Agreement, said note duly signed by 
party of the second part and his wife. 

| (c) At the time of payment of balance of the cash to as 

stated and delivery of note by the party of the second part, 
the said party of the second part will turn over to parties 
of the first part as collateral 51% of the capital stock of 
the Florida Corporation incorporating this furniture busi¬ 
ness. 

i (d) Upon such delivery and payment by the party of 
the second part, the parties of the first part agree to deliver 
to party of the second part possession of the premises and 
assignment of the lease on the premises and good and suffi¬ 
cient bill of sale conveying title to the stock and mer¬ 
chandise as inventoried. 

(e) Upon failure of party of the second part to fulfill 
and comply with this Agreement according to the time and 
date herein stipulated, November 10, 1941, the party of the 
second part hereby forfeits the sum of $5000.00 deposit. 

(f) Upon failure of the parties of the first part to comply 
with the terms of this agreement within the time specified 
herein, November 10, 1941, the parties of the first part 
agree to at the option of the party of the second part, 
refund the $5000 deposit and pay in addition thereto $5000 
as liquidated damages to the party of the second part. 

In Witness Whereof, we have hereunto caused our 
hands and seals to be affixed this 14th day of October, A. D. 
1941. 

[seal.] (S.) Henry Hartung. 

[seal.] (S.) Hilda N. Miller Hartung. 

[seal.] (S.) J. W. McGaughey. 

District of Columbia, to wit : 

I, David J. Walton a Notary Public, in and for the Dis¬ 
trict of Columbia, Do Hereby Certify that Henry Hartung 
and Hilda N. Miller Hartung, his wife, personally appeared 
before me this 14th day of October, A. D., 1941, and being 
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first duly sworn, acknowledged before me that they exe¬ 
cuted the foregoing instrument for the purposes stated 
therein. 

Given under my hand and seal this 14th day of October, 
A. D. 1941. 

[seal.] David J. Walton. 


Appellee’s Consent to Appellant’s Motion for Leave of 
Court to Reply to Appellee’s Answer to Petition for 
Stay. 

Now comes the Appellee, Hilda Miller, Inc., by their 
Attorney of record, Simon Hershman, Esq., and consents to 
Appellant’s Motion for Leave of Court to Reply to Appel¬ 
lee ’s Answer to Petition for Stay. 

Simon Hirshman, 
Attorney for Appellee. 

10-26-42. 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 

Oct. 29,1942. 

The following action was this day taken by the Court in 
Case No. S365, Hartung v. Miller, Inc. Appellant’s motion 
for leave to file reply to answer to petition for stay granted. 

Joseph W. Stewart, 

Clerk. 


Order Allowing Leave of Court for Appellant to File a 
Reply to Appellee’s Answer to Petition for Stay. 

Upon motion of the Appellant, Hilda N. Miller Hartung, 
and it appearing that the Appellee herein, Hilda Miller, 
Inc., offering no objections, it is by the Court this — day 
of October, 1942, 
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Ordered: That the said Appellant, Hilda N. Miller Har- 
tung be, and hereby is, allowed leave of Court to file a reply 
to Appellee’s Answer to Petition for Stay. 

Bv the Court: 


No objections: 

Simox Hirshmax. 

Attorney for Appellee . 


Reply to Answer to Petition for Stay. 

The reply of Hilda N. Miller Hartung, Appellant, to the 
Answer to Petition for Stay filed herein by Hilda Miller, 
Inc., Appellee, respectfully submits to this Court as fol¬ 
lows : 

1. That Appellant submits to the Court that the said 
James W. McGaughev, the person designated as party of 
the second part in Appellee’s Exhibit “A” attached to the 
Answer to Petition for Stay, did agree to and did pay the 
sum of $97,880.58 to the Appellant. However, Appellant 
submits that this sum of money was paid only for inventory 
and nothing else; that the consideration of $97,880.58 paid 
under the terms of the contract set forth in Appellee’s Ex¬ 
hibit “A” compensated Appellant, dollar for dollar for 
actual chattel inventory which Appellant did deliver to the 
said James W. McGaughev, and for nothing else; that Ap¬ 
pellant did not agree to abandon her right to do business 
anywhere else forever; that Appellant did not agree by 
the terms of Appellee’s Exhibit ‘‘A” or in any other man¬ 
ner to forever forego her right to engage again in the fur¬ 
niture and interior decorating business under her own 
name. 

2. That Appellant submits that she did invest a large sum 
of money in establishing a furniture and interior decorating 
business in Silver Spring, State of Maryland, and that she 
so did consistently with all of the terms of the agreement 
whereby she had sold her former business to the Appellee. 
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3. That Appellant contends that errors were committed 
by the Court below in granting an injunction notwithstand¬ 
ing the provisions of paragraph 4 of said agreement set 
forth in Appellee’s Exhibit “A” and that the errors do 
obtain as stated in Appellant’s Petition for Stay. 

4. That Appellant submits that she will suffer irrepara¬ 
ble damage if she is not permitted to stay the effect of the 
injunction entered in the Court below. Appellant emphati¬ 
cally denies that greater damages will be done to Appellee, 
which Appellee alleges cannot be measured in dollars and 
cents and states that such contention of the Appellee ex¬ 
plores only the realm of conjecture and is not founded on 
sound business principles for, among other reasons, that 
of the widely separated scopes of business attraction and 
distinct and diverse neighborhoods within which to draw 
business from to the respective enterprises of the parties 
hereto. Moreover, as set forth in Appellant’s Petition for 
Stay, it is clear and conclusive that Appellee has long since 
abandoned the use of the name “Hilda Miller, Inc.”, and 
that Appellee has no idea of continuing or even permitting 
its business to be known or operated under such a name. 
Moreover, the respective names of the two businesses en¬ 
gaged in operating are greatly dissimilar and the respec¬ 
tive businesses are clearly and definitely located in distant 
areas one from the other and further, the said businesses 
could not, by even a fantastic stretch of the imagination 
serve the same customers and clientele. 

5. That Appellant denies that she is seeking to do busi¬ 
ness in violation of any written covenants but submits 
that she seeks to do business only as a private entrepre¬ 
neur in a community where she has a right to do business. 
Appellant further replies that Appellee received full quid 
pro quo, dollar for dollar, for the $97,880.58 for the furni¬ 
ture business purchased by Appellee from Appellant in the 
District of Columbia in the form of actual measured inven¬ 
tory designated down to the last penny, all to the satisfac¬ 
tion of Appellee. 

6. That Appellant in replying to paragraph 6 submits 
that Appellee has actually abandoned the name “Hilda 
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Miller, Inc.” and admits that the name of its corporation 
was changed from “Hilda Miller, Inc.” to “Malcolm 
Scates, Inc.” Appellant further submits that the legend, 
“Formerly Hilda Miller, Inc.” allegedly used by Appellee 
in its advertising is not used for specifically advertising 
purposes nor is it used in good faith; Appellant submits 
that Appellee uses the legend “Formerly Hilda Miller, 
Inc.” always at the bottom of its advertisements causing 
the same to appear in small, insignificant type, only for the 
purpose of retaining said name, not for any specific ad¬ 
vertising purposes that may or will save business, cus¬ 
tomers, and a clientele for the new corporation, “Malcolm 
Scates, Inc.” but solely for the purpose of attempting to 
lend legality to its unlawful acts of attempting to prevent 
Appellant herein from engaging in the lawful pursuit and 
conduct of her furniture and interior decorating business 
in Silver Spring, State of Maryland. Appellant denies 
that use of the name “Hilda Miller, Inc.” or any other 
pame, would lend confusion to the buying public or permit 
appellant to enjoy any fruits of the business to which she 
is not legally, rightly and justly entitled. 

7. That Appellant further submits that Appellee has 
enjoyed fully, and does continue to enjoy all she sold to 
Appellee for the sum of $97,880.58, by virtue of the fact 
that the Appellee did receive dollar for dollar precise in¬ 
ventory chattel value in the full sum of $97,880.58. Ap¬ 
pellant suggests the constant use by Appellee of the legend 
“business she sold for $97,880.58” is an attempt by said 
Appellee to engender unwarranted sympathy of the Court 
and create the impression that it did not receive all it was 
entitled to when it received dollar for dollar inventory 
chattel value for $97,880.58. Appellant submits that Ap¬ 
pellee errs by contending Appellant’s only legal name is 
Hilda Miller Hartung for the reason that she has always 
done business under the name of Hilda N. Miller; that 
Appellant denies that it is obvious that advertisements by 
her under the name of Hilda N. Miller, or any other name, 
would be an attempt to lure business from Appellee or to 
confuse the buying public; That Appellant most emphati- 



37 


cally denies that for her to engage in business under the 
name of Hilda N. Miller, or any other name, in Silver 
Spring, State of Maryland, would breach the provisions 
of paragraph 4 of the agreement or any other provisions 
therein contained; That Appellee did not purchase the 
name of Hilda N. Miller. 

8. Appellant submits that Appellee by its own admission 
has abandoned any and all claim to the use of the name 
“Hilda Miller, Inc.” and has chosen and has elected to 
conduct its business under the name of “Malcolm Scates, 
Inc.” Moreover it is apparent from Appellee’s own ad¬ 
mission that the words “Formerly Hilda Miller, Inc.” are 
no integral part of the business of “Malcolm Scates, Inc.”; 
Appellant further submits that the Petition for Stay 
should be granted so that she will not be burdened with 
any hardship in the conduct of her business in Silver 
Spring, State of Maryland, as a result of being pre¬ 
cluded by the injunctive order of the Court below; Appel¬ 
lant further submits that a contract restricting the con¬ 
duct of business in territory beyond that in which the 
covenantee operated or in which operations were reason¬ 
ably contemplated is unreasonable and unenforceable, and 
in this respect the business conveyed and not the cov¬ 
enantee’s unrelated business determines the territorv in 

•> 

which the restrictions may be applied and such determina¬ 
tion is applicable in the instant case. 

It is, therefore, respectfully submitted that Appellant’s 
Petition for Stay should be granted by this Court because 
she is legally entitled to the benefits of such a stay and for 
the further reason that such action by the Court could in no 
way harm the business of Appellee, Malcolm Scates, Inc. 

Respectfully submitted, 

Hilda N. Miller Hartuxg, 

Petitioner. 

District of Columbia, ss; 

Hilda N. Miller Hartung being first duly sworn according 
to law states that she is the person named as the Appellant 
in the foregoing Reply; that she has read the same and 
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knows the contents thereof; that the matters and things 
therein stated and submitted to the best of her knowledge, 
information and belief. 

Subscribed and sworn to before me this 23rd day of Oc¬ 
tober 1942. 

Eugenio M. Fonbuena, 
Notary Public, D. C. [seal.] 

Orille C. Gaudette, 

Josiah Lyman, 

Attorneys for Petitioner. 

[Stamp:] United States Court of Appeals for the District 
of Columbia, Filed Nov. 20,1942. Joseph W. Stewart, Clerk. 


Order. 

, On consideration of appellant’s petition for stay filed 
herein October 8, 1941, and the answer thereto, and reply, 
it is Ordered by the Court that pending this appeal, or the 
further order of this Court, the final order for injunction 
entered in this cause in the District Court on July 11,1942, 
be, and it is hereby, stayed so far as it restrains and en¬ 
joins appellant, Hilda N. Miller Hartung, from engaging 
in the furniture business through the use of advertisements 
published in the District of Columbia newspapers or in the 
telephone directory for the City of Washington; on condi¬ 
tion, however, that appellant filed with the Clerk of this 
pourt within five days hereof a bond in the sum of $5,000.00, 
with surety to be approved by the Clerk of this Court, con¬ 
ditioned to indemnify the appellee for all costs, interest, 
a,nd damages which it may sustain by reason of this stay, if 
for any reason the appeal is dismissed or if the judgment 
is affirmed, and to satisfy in full such modification of the 
judgment and such costs, interest, and damages as this 
Court may adjudge and award. 

It is further Ordered that this appeal be advanced and set 
down for hearing at the end of the December Calendar of the 
Court. 

Dated November 20,1942. 


Per Curiam. 
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Stipulation Extending Time Allowing Appellant to File 
Brief in the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

It is hereby stipulated, by and between the Appellant, 
Hilda N. Miller Hartung, and the Appellee, Hilda Miller, 
Inc., and their respective counsel in the above-entitled cause, 
that the Appellant be granted an extension of time up to and 
including December 1,1942, within which to file Appellant’s 
Brief in the United States Court of Appeals for the District 
of Columbia. 

I so stipulate and agree: 

Orille C. Gaudette, 
Counsel for Appellant. 

Simon Hershman, 

Counsel for Appellee. 
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HILDA N. MILLER HARTUNG, Cross-defendant, 

Appellant, 


HILDA MILLER, INC., A CORPORATION, Appellee. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8365 


HILDA N. MILLER HARTUNG, Cross-defendant, 

Appellant, 

v. 

HILDA MILLER, INC., A CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal from a decree on a cross-complaint, en¬ 
joining: appellant from soliciting business in the District of 
Columbia for her furniture business in Silver Spring, Mary¬ 
land, by means of advertisements in Washington, D. C. 
newspapers and in the classified paid advertising section of 
the Washington, D. C. telephone directory, until October 9, 
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1951, in violation of the express terms of an agreement by 
appellant and her husband. 

• On the 14th day of October, 1941, appellant and her hus¬ 
band entered into a contract of sale (Appellant’s app. p. 
29), whereby in consideration of payments totalling $97,- 
880.5S, appellant and her husband agreed to transfer to ap¬ 
pellee corporation, the furniture business 'which had been 
conducted by appellant and her husband at 1294-96-98 Up¬ 
shur Street, Northwest, Washington, D. C., for many years 
prior thereto, under the name and style of “Hilda N. Mil¬ 
ler”, and wherein appellant and her husband also agreed 
that appellee should have the “exclusive right to use the 
name ‘Hilda N. Miller, Inc.’, and also that appellant and 
her husband would not engage in the furniture business un¬ 
der either of their names, or any other name, within the Dis¬ 
trict of Columbia, on or before October 9,1951.” 

i In accordance with said contract, appellee paid to appel¬ 
lant and her husband, sums totalling $97,880.58, and on No¬ 
vember 1, 1941, appellant and her husband executed a bill 
of sale, transferring to appellee “all of the goods, wares, 
merchandise, chattels and equipment” located in the prem¬ 
ises in which appellant and her husband had been conducting 
their furniture business under the name and style of “Hilda 
N. Miller”. (Appellant’s App. p. 9.) 

i There vras also included in the transfer by said bill of sale 
from appellant and her husband to appellee, an electric sign, 
which appellant had affixed on the outside of said business 
premises, bearing the name “Hilda Miller”, and a quantity 
of stationery, billheads and business cards bearing the pho¬ 
tograph of appellant, Hilda N. Miller Hartung, which ap¬ 
pellant permitted appellee to use without objection from the 
date of the contract of sale, namely, October 14,1941, to the 
time of the filing of the original Bill of Complaint below, in 
June, 1942. (Appellant’s App. p. 5.) 

• Appellant, Hilda N. Miller Hartung, also took an active 
part in the business which was transferred by her and her 
husband to appellee from October 14, 1941, until Novem- 
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ber 1, 1941, the latter date being the time when all of the 
purchase price of $97,8S0.58 had been completely paid, dur¬ 
ing which time she had been elected a member of the Board 
of Directors of appellee company and also one of its vice 
presidents. (Appellant’s App. p. 5.) 

Immediately after the receipt by appellant and her hus¬ 
band from appellee of all the cash consideration, appellant 
left for Florida and remained there until the early summer 
of 1942, when she returned and opened up a furniture store 
under the name and style of “Hilda N. Miller”, in Silver 
Spring, Maryland, a distance of four miles from the Upshur 
Street furniture business sold and transferred by her and 
her husband to appellee, and less than one mile from the 
District Line, and thereafter appellant immediately be¬ 
gan advertising in the District of Columbia newspa¬ 
pers, soliciting business within the District of Columbia 
for her Silver Spring store, (Appellant’s App. p. 7) calling 
attention in said advertisements to “Hilda X. Miller’s New 
Furniture Store”, and “Have You Visited the New Hilda N. 
Miller Furniture Store”, and “Mrs. Miller Cordially In¬ 
vites All Her Friends and Patrons to Visit Her New Store 
* * * (Appellee’s Appendix.) Appellant also in¬ 
serted a paid advertisement in the yellow pages of the 
Washington classified advertisement section of the District 
of Columbia Telephone Directory, under the classification 
of “Furniture”, advertising her Maryland store. 

Shortly after opening her Silver Spring furniture store, 
appellant complained to appellee of the use by appellee of 
the electric sign over the premises involved herein, which 
had been transferred by said bill of sale, and on which the 
name “Hilda Miller” appeared, and upon appellee’s refusal 
to remove the same, appellant filed her bill of complaint 
herein to enjoin appellee from using the sign containing the 
name “Hilda Miller”. 

Appellee answered, (Appellant’s App. pp. 4, 5 and 6), 
justifying the use of said sign by “estoppel”, and also filed 
a counterclaim, (Appellant’s App. pp. 6, 7 and 8) seeking 
to enjoin appellant from advertising her Silver Spring fur- 
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niture store, under the name and style of “Hilda N. Miller”, 
in the Washington, D. C. newspapers for the purpose of 
soliciting business in Washington, D. C., in violation of the 
express terms of appellant’s agreement, dated October 14, 
1941. i 

At the hearing below, by consent, appellant was permitted 
orally to amend her complaint, to include a prayer to enjoin 
the use by appellee of a photograph of appellant, Hilda N. 
Miller Hartung, and appellee was also permitted orally to 
amend its counterclaim by including advertising in the 
classified section of the Washington telephone directory un¬ 
der the classification of “furniture”, as among the acts com¬ 
plained of as violating the terms of the contract, dated Oc¬ 
tober 14,1941. 

! Counsel for both appellant and appellee having agreed 
that there was no issue of fact involved in their respective 
controversies and that the Court might enter a final decree 
on the pleadings, and after appellee indicated its willing¬ 
ness to change the name on the sign over its Upshur Street 
premises from “Hilda Miller” to “Hilda N. Miller, Inc.”, 
and to refrain from using appellant’s photograph without 
her permission, the Court entered a final decree directing 
appellee to change the name on the sign from “Hilda Mil¬ 
ler” to “Hilda N. Miller, Inc.”, also restrained appellee 
from using the name Hilda N. Miller and to refrain from 
using the photograph of appellant, Hilda N. Miller Har¬ 
tung, and also found that appellant, Hilda N. Miller Har¬ 
tung, had breached the provisions of the agreement, dated 
October 14, 1941, by soliciting business in the District of 
Columbia through advertising in the Washington news¬ 
papers and the telephone directory and enjoined the acts 
complained of by appellee. 
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SUMMARY OF ARGUMENT. 

(1) Appellant’s covenant, contained in the contract of 
sale of appellant’s furniture business, located and operated 
for many years in Washington, D. C., under the name and 
style of “Hilda N. Miller”, that appellee should have the 
exclusive right to use the name “Hilda N. Miller, Inc.”, 
and the further covenant that appellant and her husband 
would not “engage in the furniture business under either 
of their said names, or any other name, within the District 
of Columbia on or before October 9, 1951”, being limited 
as to time and space and being reasonably necessary for 
the protection of the business purchased by appellee from 
appellant and her husband, was legal and enforceable, and 
appellant’s deliberate and intentional act of opening up a 
competing business in Silver Spring, Maryland, under the 
name of “Hilda N. Miller”, a distance of less than four 
miles from the business sold by her to appellee, and of 
soliciting business therefor in the District of Columbia by 
advertisements in the District of Columbia newspapers 
and by paid advertising matter in the classified section of 
the Washington telephone directory, was a clear violation 
of the terms, spirit and intention of said agreement, and 
the lower Court was correct in issuing the injunction com¬ 
plained of. 

(2) The injunction issued below is definite and specific in 
its terms and prohibits only the acts complained of, and 
which are in violation of the terms of the agreement, dated 
October 14, 1941. 

ARGUMENT. 

(1) It is now a well established principle of law that a 
covenant attached to a legal contract which restricts a per¬ 
son from engaging in a trade, business or profession which 
is limited as to time and space is valid and will be enforced 
by a Court of Equity. 
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In the leading case of U. S. v. Addyston Pipe & Steel Co., 
85 Fed. 271, (affirmed 175, U. S. 211, 220 Supreme Court, 
97, 44 Law Edition, 136), in an opinion by the then Mr. 
Justice Taft, the Court stated: 

I “Covenants in partial restraint of trade are gener- 
i ally upheld as valid when they are agreements, (1) by 
i the seller of the property or business not to compete 
with the buyer in such a way as to derogate from the 
value of the property or business sold # # 

This Court in the cases of Erickson v. Hawley, 56 App. 
D. C. 268, (12 Fed. (2) 491), and in Cox v. Helvering, 63 
App. D. C. 264, (71 Fed. (2) 987), and in Allison v. Seigle, 
i65 App. D. C. 45, (79 Fed. (2) 170), has upheld the validity 
of covenants not to engage in a business or profession which 
are limited as to time and space. 

The following Federal cases have also upheld the validity 
of such a covenant: 

Broxham v. Bender Farm Products Co., 53 Fed. (2) 
946. 

Hedrick v. Perry, 102 Fed. (2) 802. 

In re Hale Desk Co., 97 Fed. (2) 372. 

Goldberg v. Tri State Theatre Corp., 126 Fed. (2) 
26. 

Thoms v. Sutherland, 52 Fed. (2) 592. 

United Lens Corp. v. Dorsay Lamp Co., 93 Fed. (2) 
969. 

Wark v. Ervin Press Corp., 48 Fed. (2) 152. 

Wawak Co. v. Kaiser, 90 Fed. (2) 694. 

Appellant’s agreement that appellee was to have the ex¬ 
clusive right to the use of the name “Hilda Miller, Inc.”, 
and that appellant and her husband would not engage in 
the furniture business under either of their said names, or 
any other name, within the District of Columbia, on or 
before October 9, 1951, was a restraint not greater in time 
and space than w T as reasonably necessary to protect appellee 
in the business which it had purchased from appellant. 
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While the contract of sale did not expressly transfer the 
good-will of the business of “Hilda Miller”, it is generally 
held that the transfer of an entire business or of an entire 
stock of goods, wares and merchandise, carries with it the 
good-will itself. In the case of WawaJc v. Kaiser, 90 Fed. 
(2) 698, the Court stated: 

“WTiere a vendor sells all or the principal part of 

his merchandise and covenants not to engage within a 

specified territory, it has been held quite generally that 

the good-will of the business within that territory 

passes as an incident to such contract. In C. J. 738 

it is stated that when the property and business rights 

are sold, good-will though not mentioned specifically, 

passes to the vendee as an incident. Thus in Canadian 

Club Beverage Co. v. Canadian Club Corp’n, 268 Mass. 

561, where a company conveyed the property relating 

to one line of its business, and discontinued the line, it 

was held that the good-will of the discontinued line 

passed to the purchaser, although it vras not mentioned, 

the Court announcing that where the sale agreement 

omits to mention good-will at the time of the transfer 

of the business, it is presumed to pass with other assets 
• # # ?» 


Appellant’s action in opening up a furniture business 
under the name of “Hilda N. Miller” in Silver Spring, 
Maryland, within a distance of four miles from the place 
of business sold by her to appellant, and soliciting business 
therefor within the District of Columbia, from her former 
patrons, customers and friends, by advertising in the Wash¬ 
ington, D. C., newspapers and in the paid classified section 
of the Washington telephone directory, was not only a di¬ 
rect breach of the terms and conditions of the restrictive 
covenant but also a violation of the spirit and intention of 
the agreement. Appellant’s legal name, and the one in 
which this appeal is brought, is “Hilda N. Miller Har- 
tung”, and the adoption by her of the name “Hilda N. 
Miller”, for her furniture business indicates quite clearly 
that her only thought in so doing was to capitalize on the 
good-will which she had sold and transferred to appellee. 
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(2) The injunction against appellant issued below, is 
specific and direct in its mandate and prohibits only the 
acts which the Court found breached the provisions of the 
agreement of appellant. 

Appellant maintains in her brief that it is necessary to 
advertise in the Washington, D. C., daily newspapers in 
order to maintain any business in the Montgomery County 
area of Maryland, in which area Silver Spring is a part, 
Oven though there is no allegation to this effect below, or 
any substantiation in this Court. This Court can take 
judicial notice of the existence of newspapers in Mont¬ 
gomery County itself, which are local in their distribution 
and if appellant of her own volition has chosen a com¬ 
munity which had no newspaper, or one with a restricted 
circulation, the selection is her voluntary act and was 
brought about by reason of the covenant by her not to en¬ 
gage in business in the District of Columbia, for which she 
and her husband had received valuable consideration. 

The injunction below with reference to the advertise¬ 
ments of appellant in the Washington classified telephone 
directory does not have the effect that appellant contends 
for in her brief. The injunction does not prevent appellant 
from having a general telephone listing in the Washington 
telephone directory in connection with her business tele¬ 
phone as other merchants of Silver Spring, Maryland have 
in the Washington telephone directory, for which there is 
no special charge. The act complained of was an insertion 
by appellant in the yellow pages of the Washington classi¬ 
fied telephone directory, which contains the names and ad¬ 
dresses of merchants to whom the Washington public can 
turn in the event they desire to purchase merchandise from 
any of them, and which section contains nothing but paid 
advertisements of merchants, soliciting business. 

Appellant in her brief makes use frequently of the phrase 
^unrelated business” of appellant, but nothing in the in¬ 
junction granted against appellant prevents her from en¬ 
gaging in the so-called “unrelated” interior decorating 



9 


business, and the Court will note that in all of appellant’s 
advertisements in the Washington newspapers, appellant’s 
retail furniture business is prominently stressed while her 
“unrelated” interior decorating business is mentioned, as 
it were, in passing. (Appellee’s Appendix.) 

Appellant in page 8 of her brief, states that appellee 
“has long abandoned the use of the name “Hilda Miller, 
Inc.” It is respectfully submitted that there is nothing in 
the record to substantiate this. At the time of the signing 
of the decree of injunction, appellee’s name still was “Hilda 
N. Miller, Inc.” Since then, by appropriate legal proceed¬ 
ings, appellee’s name has been changed to “Malcolm Scates, 
Inc.”, but appellee in all of its advertising matter since 
then used the legend under its changed name “formerly 
Hilda N. Miller, Inc.” However, the mere change of the 
name of appellee corporation would not void the effect of 
appellant’s agreement with appellee not to engage in the 
furniture business in the District of Columbia, until Oc¬ 
tober 9,1951. 

CONCLUSION. 

It is therefore respectfully urged that the decree of the 
lower Court is correct. 

Respectfully submitted, 

Simon Hershman, 

Attorney for Appellee, 
Woodward Building, 
Washington, D. C. 
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United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA 


No. 8365 


HILDA N. HILLER HARTUNG, Appellant, 

VS. 

HILDA MILLER, INC., Appellee. 


REPLY BRIEF FOR APPELLANT. 

A perusal of the brief filed by the appellee in this case, 
will amply indicate why it is necessary for the appellant to 
file a reply brief. It is evident from the statement of the case 
on pages 2, 3, and 4, and from the Summary of Argument on 
page 5, that counsel for the appellee either did not take the 
trouble to read the record as quoted or that his argument 
to be acceptable must be based on a distortion of fact. 
Since we are sure that appellee’s counsel would not deliber¬ 
ately misquote a record, we are led to believe that he has 
not had sufficient time to thoroughly check the record of 
this case and feel that it is necessary for counsel for appel¬ 
lant to file this Reply Brief to call the Court’s attention to 
the differences cited above. 

On page 2 of appellee’s brief at line 12 appellee refers 
to a certain agreement between the plaintiffs below, the ap- 
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pellants herein, and one J. W. McGaughey, copy of which 
agreement is printed on page 29 of appellant’s brief, and 
said appellee states that the assignor of appellee, J. W. 
McGaughey or his assignees, appellee, should have the 
“exclusive right to use the name Hilda N. Miller, Inc.” A 
reference to the said agreement on page 29 of appellant’s 
brief, would show in article 4, page 31 of appellant’s brief, 
as follows: “shall have the exclusive right to use the name 
Hilda Miller, Inc.”. 

On page 3 of appellee’s brief, at line 31 and line 35, 
reference is made to the name ll Hilda Miller ,” as being on 
an electric sign at the premises of 1294 Upshur Street. A 
reference to the record submitted in the lower court and 
agreed to there and therefore, undisputed in this cause, 
would indicate as shown at page 2 of appellant’s record, 
at lines 6, 7, and 8 thereof, that the basis of the action of 
the complaint filed in the lower court was the complaint of 
appellant below that the name “Hilda N. Miller”, was still 
being used in electric lights of the business of appellee at 
1294 Upshur Street, and that this fact was admitted by 
appellee below and that the Court in its order, on page 18 
of appellant’s brief, sustained the contention of appellant 
and ordered the elimination of the letter “A” from the elec¬ 
tric sign on the premises at 1294 Upshur Street, as prayed 
for by appellant below. This same situation is again in¬ 
correctly stated by counsel for appellee in his statement of 
the case, on page 4 at line 18, wherein a similar incorrect 
statement is made by appellee’s counsel, as a reference to 
the above numbered pages of the record will readily indi¬ 
cate. 

Another indication of the failure of appellee’s counsel 
to confine his argument to either the fact of the matter or 
the record is found on page 9 of his brief, where at lines 
11 and 15 reference is made to the name of appellee as 
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“Hilda N. Miller, lnc. y \ at the time of the signing of the 
decree complained of, whereas it is submitted that the rec¬ 
ord and the fact will clearly show that the name of the cor¬ 
porate appellee, at all stages of this controversy, prior to 
the change in its corporate name to Malcolm Scates, Inc., 
was Hilda Miller, Inc., not Hilda N. Miller, Inc., and the im¬ 
portance of this name is large for that difference, the differ¬ 
ence of the addition or subtraction of the letter “A 7 ” was 
one of the original causes of this original bill being filed. 

ARGUMENT. 

If this Court is to have before it, the actual issues as 
tried in the court below, it is believed that it is imperative 
that the facts of the record be correctly interpreted or at 
least quoted, and it is of course, very difficult to answer 
appellee’s brief, based as it is on such a distortion of the 
fact that if the correct fact were recited, then the argument 
as advanced therein would fall of its own weight. It is 
thought therefore, that the best method of replying to such 
brief is to again reiterate the actual facts and the reason 
why appellant desires that the portion of the court’s order 
as recited above should be reversed and the cause remanded 
to the trial court with instructions as to the correct inter¬ 
pretation of the existing law. 

The entire case of appellee, its rights and the limits to 
which it can be entitled to protection, must be found 
within the four corners of the agreement of sale, consum¬ 
mated with its assignor, J. W. McGaughey, dated October 
14th, 1941 (Appellant’s App. Page 29), otherwise desig¬ 
nated as Appellee’s Exhibit “A”, since any rights that 
appellee has or had must of necessity stem from the writ¬ 
ten provisions of such agreement. It is to be noted that 
at no place in such agreement is there mention made of 



4 


i a sale of “good will,” as such, and that there is on the 
contrary, the following: 

1. A very definite boundary of the area of restric¬ 
tion, i. e., the District of Columbia; 

2. A clear designation that permission to the use 
of name was restricted to the designation “Hilda 
Miller, Inc.”, Not “Hilda N. Miller, Inc.”, as erro¬ 
neously quoted by appellee in its brief and argument. 

In the case of Rose Bratmann v. John Schela, 52 S. D. 
Reps. 137, N. W. 132, 202 N. W. 132, it wms held: 

“and where no mention is made in the written contract 
or in the oral agreement of the good will of the grocery 
business as the subject of the sale, and the same can 
be established only by indirection or implication 
through the price obtained for the building and the 
value thereof, it is held, for the reasons stated in the 
opinion, that the record fails to establish the sale of 
the good will of the grocery business, and that, hence, 
the alleged oral contract, being in restraint of trade, 
was void.” 

In the case of the American Laundry Co. v. E. (0 W. D. C. 
Co., 199 Ala. Reports 154, 74 South Reports 58 (3-5): 

“Whatever restraint is larger than the necessary 
protection of the party with whom the contract is made 
is unnecessary and void, as being injurious to the in¬ 
terests of the general public on the ground of public 
policy. General restraints are all void, whether by 
bond, covenant, or promise, with or without considera¬ 
tion, and whether it be of the party’s own trade or not. 
A contract not to carrv on anv business whatever is 

w •» 

unreasonable and not unforceable, however, limited 
the time or space may be, and likewise a contract which 
makes one party the sole judge as to whether or not 
i the business competes with another.” 

It is agreed with appellee that the law is well established 
that contracts in partial restraint of trade which are lim¬ 
ited in time and space are valid and enforceable contracts; 
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but wc contend that the nature of the limitation as to 
space was clearly defined in the written agreement referred 
to above as Appellee’s Exhibit “A” (Appellant App. Page 
29), and within the written terms of that document are all 
of the limitations, both of time and space that are of any 
interest in the decision of the Courts in the case at bar. 
The appellee, the assignee of the purchaser, under that 
contract of purchase is entitled to no higher degree of 
confinement as to time and space than was his assignor, 
the actual buyer of the inventory and the right to the use 
of the name “Hilda Miller, Inc.,” and the definition of the 
area or space factor of the area of the District of Columbia 
is the space factor definitely designated in that contract. 
Any entry of appellant into an unrelated business in an 
area not designated as the restricted area in that contract, 
i. e., the area of the District of Columbia, could not and 
should not have any effect on the provisions of such con¬ 
tract or of any of the alleged rights accruing to appellee 
as assignee of J. W. McGaughey, the buyer in the contract 
referred to above. 

It is submitted that in the so-called Defendant’s Exhibit 
“C”, attached as an appendix to the brief for appellee, 
that the designation adopted by appellant for her new 
business, conducted in another state, in the style as shown 
in such exhibit, could not be confused with the name “Ililda 
Miller, Inc.”, which was the name sold to appellee’s as¬ 
signor, J. AY. McGaughy. 

Certainly from the brief of appellee, if appellee has con¬ 
tinued to advertise in the Washington papers as indicated 
on page 9, of appellee’s brief, “formerly Ililda N. Miller, 
Inc.”, he was continuing to advertise a name to which 
neither he, nor his assignor, J. W. McGaughy, had any 
right, and in direct contravention of the portion of the 
decree, signed by the court below. (See final order for 
injunction, Page 18, Appellants App.) 
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It is further submitted to this Court that the decree of 
i the court complained of is not based on fact or a correct 
interpretation of the current law, regarding the extent of 
the limitation, of the “covenant in partial restraint of 
i trade limited as to time and space,” presented to it by 
appellant below, in that the only restraint on appellant 
! must be something found within the four corners of the 
written contract to sell, relied upon by appellee below 
and also here by appellant, in that that written document 
of necessity prescribed the exact limits of sucli factors of 
“time” and “space”, and any decree of the lower court 
must be a decree consonant with the limitations set forth in 
that document. 

i It is further contended that the decree as complained of, 
by the appellant, must be reversed since in its present form 
it constitutes a direct violation of an amendment to the 
Constitution of the United States, in that it deprives Hilda 
N. Miller Hartung, appellant, of property without due 
process of law, since it prevents her from advertising her 
! business in the only mediums of advertising available for 
the area in which she conducts her business, in Mont¬ 
gomery County, Maryland. 

On page seven of appellee’s brief, starting at line 30, 
appellee refers to “advertising * * * in the paid clas¬ 

sified section of the Washington telephone directory, et al. ”, 
I yet the only paid advertising printed in the Washington 
Telephone Directory was the paid advertisement of “Hilda 
Miller Inc.”, appellee, from which advertising the court 
i below in its order of July 11, 1942 (Appellant’s App. 
Page 18) directed that the picture of appellant Hilda N. 
Miller Hartung be removed. At no place in the record 
i below or in fact, was any evidence of any paid advertising 
by appellant in the Washington Telephone Directory, yet 
the court below erroneously included a prohibition against 
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any such future advertising in its decree as cited above 
(Appellant’s App. Page 18). 

It is further contended that the decree as complained of, 
by the appellant, must be reversed, since in its present 
form, it constitutes a restriction and interference with 
interstate commerce, in that it prevents appellant from 
advertising her business in the only mediums of adver¬ 
tising available for the area in which she conducts her 
business in Montgomery Countv, Maryland, the dailv news- 
papers, published in Washington, D. C., and covering this 
area of metropolitan district, and the Washington Tele¬ 
phone Directory, of the Chesapeake & Potomac Telephone 
Company, which directory covers the list of all of the tele¬ 
phone subscribers in the Silver Spring, Montgomery 
County, Maryland, area. Both of these mediums of ad¬ 
vertising are controlled in and published in the City of 
Washington, District of Columbia, and the terms of the 
present decree would prevent the use of these mediums 
by appellant (the only ones available to appellant in her 
territory), which use is necessary in the course of inter¬ 
state commerce, if she is to be permitted to advertise her 
business, and such advertisement is necessary to permit 
the continued operation of such business in the State of 
Maryland (which area is not within that restricted in the 
agreement herein referred to at Appellant’s App. Page 29). 


CONCLUSION. 

It is therefore again respectfully urged that the finding 
and the judgment appealed from should be reversed and 
set aside and the case remanded with instructions to the 

tiial eouit. Orille C. Gaudette, 

Earle Building , 
Washington , D. C., 
Attorney for Appellant. 
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IX THE 


United States Court of Appeals 

fob the District of Columbia 


No. 8365 


Hilda N. Miller Hartuxg, 9707 Colesville Road, Silver 
Spring, Maryland, Appellant. 

vs. 

Hilda Miller, Ixc. (a Corporation), 1294 Upshur Street, 
N. W., Washington, D. C., Appellee. 


APPENDIX TO REPLY BRIEF FOR APPELLANT 


MOTION FOR LEAVE OF COURT TO FILE TYPE- 
WRITTEN MEMORANDUM OF ADDITIONAL AU¬ 
THORITIES. 


Now comes Hilda N. Miller Hartung, Appellant herein, 
by her attorney of record and moves the Court for leave to 
file typewritten memorandum of additional authorities in 
the above-entitled case and for reason therefore submits: 

1. That notwithstanding stipulations between Appellant 
and Appellee that Appellant’s time to file her printed brief 
be as of December 1, 1942, this honorable court of its own 
motion advanced the time within which Appellant was re¬ 
quired to file her printed brief and because of the time lim¬ 
itation in the preparation thereof certain authorities which 
Appellant desired to submit were not printed. 

Orille C. Gaudette, 

Earle Building, 
Washington, D. C., 
Attorney for Appellant. 
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Statement of Service. 

I hereby certify that a copy of the foregoing motion was 
served upon Simon Hirschman, Esq., Appellee’s attorney 
of record, Woodward Building, Washington, D. C., by mail- 
i ing said copy, postage prepaid, this dav of November, 
1942. 

i (S.) Orille C. Gaudette, 

Attorney for Appellant. 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 

December 7,1942. 


The following action was this day taken by the Court in 
Case No. 8365: 

Hartung v. Miller, Inc. 


Appellant’s motion for leave to file memorandum of ad¬ 
ditional authorities granted and memorandum filed today. 

Joseph W. Stewart, 
- Clerk. 


: IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

No. 8365. 

Hilda N. Miller Hartung, Appellant , 

vs. 

Hilda Miller, Inc., Appellee. 

Memorandum of Appellant’s Additional Authorities 

Philip nilton v. Joseph Hilton , 89 N. J. Eq. Rpts. 182; 9S 
Atl. 316: The right of a man to use his own name in his own 
business is part of the natural and inalienable rights guar¬ 
anteed by our constitution without which the right to ac¬ 
quire, possess and protect property would be of little worth. 
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Even in a case of unfair competition, the courts go no fur¬ 
ther than to restrain the use of a name except when so 
marked as to distinguish it from a competitor, and this ex¬ 
ception amounts to allowing the wrongdoer to continue the 
use of his own name when it is so marked. The remedy by 
injunction in a case of unfair competition is a protective 
remedy intended to protect the complainant in his property 
rights, not punitive to punish wrong doing. When partners 
dissolve and put their agreement in writing, that writing 
measures their rights and obligations. In an agreement of 
dissolution between partners, there was a sale of the good 
will of the business, but no agreement by the retiring part¬ 
ner not to engage in business—Held that the retiring part¬ 
ner might carry on a rival business wherever he chose and 
might push his business as any stranger or outsider might, 
even though this interferes with the business he has sold. 
Newark Coal Co. v. Spangler , 54 X. J. Eq. 394, Approved. 
The vindor of the good will of a business w’ho has not cov¬ 
enanted or agreed not to compete, may seek for trade by 
any honest method, including public advertisement or pri¬ 
vate advertisement, among those wiio w’ere not customers of 
the old business, but may not specially solicit the trade of 
those w’ho wrere customers of the old business, and he may 
serve all who come of their own motion. 

Otto G. Schultz et al. v. Earl H. Johnson et al ., 110 X. J. 
Eq. Rpts, 566; 150 Atl. 379: In selling his bus line to com¬ 
plainant, defendant covenanted not to engage directly or 
indirectly in the operation of bus lines between the State of 
Xewr Jersey and any other State. Defendant has, since the 
sale, become the controlling owner of a bus line between 
New York, Atlantic City and Washington. Complainant 
has sold his line to a corporation w’hich runs a New’ York to 
Atlantic City line. In this application for a preliminary in¬ 
junction held that covenants like the one in this case are in 
restraint of trade and for that reason cannot be enforced 
to prevent the vendor from engaging in a business similar 
to the one he has sold, in a territory beyond the territory in 
which the business which wras sold w*as transacted at the 

time of the sale. Inasmuch as defendant’s line in no wav 

•> 

enters or interferes with the patronage of the territory in 
which the line he sold to complainant operated or contem- 
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plated operating at the time of the sale, complainant can¬ 
not obtain an injunction against him. The business con¬ 
veyed, and not other unrelated businesses which may be 
elsewhere owned by the purchaser, delineates the territory 

within which the covenant mav be lawfully enforced. 

•> » 

Calvert B. Cottrell et al. v. The Babcock Printing Press 
Manufacturing Company, 54 Conn. Rpts. 122; 6 Atl. 791: 
A sale by one partner in a manufacturing firm to the other 
of all his interest in the property of the firm of every kind 
and in the good will of the business, gives the vendee the 
right to carry on the same business at the same place as 
the successor of the old firm. But it does not preclude the 
selling partner from setting up a similar business in any 
place he chooses, and by advertisement, letters and personal 
application soliciting the custom of the old customers of the 
firm, so long as he does not represent himself as the suc¬ 
cessor to the old firm or represent the purchasing partner as 
i not carrying on the business. To warrant a court of equity 
in decreeing a restraint of trade there must be a clear con¬ 
tract for such restraint. The question whether an adver¬ 
tising card issued in such a case by the selling partner, is of 
such character as to deceive purchasers is one of fact. 

Labouchere v. Dawson, 13 Eq. Cases 322: The vendor of 
a business and the good will thereof may, in the absence 
of express stipulation to the contrary, set up a business of 
the same kind either in the same neighborhood or else¬ 
where and may publicly advertise the fact of his having 
done so; but he must not solicit the customers of the old 
business to cease dealing with the purchaser, or to give 
their custom to himself. Jan 18, Lord Remilly, M. N.; p. 
325 * * * “I will specify what appears to me to be the 
rule in the present case, so far as it can be laid down. In 
the first place the new firm, the defendant in this case, is 
entitled to publish any advertisement he pleases in the 
papers, stating that he is carrying on such business. He is 
entitled to publish any circulars to all the world to say that 
he is carrying on such a business. * # * 

Washburn v. Dosch, 68 Wis. Rpts. 436-39, 32 N. W. 551: 
The good will of an established and successful business is 
undoubtedly of much value to the possessor of such a busi- 
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ness, and may be sold with it. Wallingford v. Burr , 17 Neb. 
137, and cases cited. But while such sale will entitle the 
purchaser to a certain limited protection, it will not of itself 
alone be sufficient to preclude the seller from engaging in a 
separate and independent business of the same kind in the 
same village or city. Pearson v. Pearson, L. R. 27 Ch. Div. 
145, overruling Labouchere v. Dawson, L. R. 15, Eq. 322 in 
so far as it held that such seller so engaged must not solicit 
the customers of the old business to give their custom to 
himself. See Also, Bottrell v. Babcock P. P. M. Co., 34 
Conn. 122; Bergamini v. Bastian, 48 Am. Rep. 216. In 
order to preclude the seller from engaging in such separate 
and independent business, there must be an agreement to 
that effect based upon a good and valuable consideration 
and not contrary to law or public policy. 

Fisher v. Nager, 310 Penna. State Rpts. 398; 165 Atl. 655: 
An injunction restraining defendant from engaging in the 
furniture business at any place within a radius of twenty- 
five miles from any point or place where the plaintiff may 
be engaged in such business applies exclusively to the 
vicinity in which plaintiff was established at the time the 
agreement was executed. 

Lee Chamberlain v. U. C. Augustine and F. A. Buchanan, 
172 Calif. Rpts. 286; 156 Pacific 479: An agreeemnt by the 
seller of stock in a manufacturing corporation, whereby 
he covenants to pay to the purchaser the sum of five thou¬ 
sand dollars as liquidated damages in the event that he, 
within a period of three years, becomes directly or indi- 

rectlv interested in anv business carried on in the states 
•> • 

of California, Oregon, or Washington, similar to the busi¬ 
ness of the corporation whose stock was sold, is void, under 
section 1673 of the Civil Code, as operating to restrain the 
seller from exercising a lawful profession, trade, or busi¬ 
ness. 

Rose Brottman v. John Schela, 52 S. D. Rpts. 137; N. W. 
132; 202 N. W. 132: Where one who owned a building, 
wherein he conducted a grocery business, leased the build¬ 
ing and sold the grocery business to another, with an agree¬ 
ment after the expiration of the lease to repurchase the 
same, and where, before the expiration of the lease, the 
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other party purchased the building upon a written agree¬ 
ment and upon the alleged oral agreement that the vendor 
would not engage in the grocery business on the West Side 
of the city of Devil’s Lake, and where no mention is made 
in the written contract or in the oral agreement of the good 
will of the grocery business as the subject of sale, and the 
same can be established only by indirection or implication 
through the price obtained for the building and the value 
thereof, it is held, for reasons stated in the opinion, that 
the record fails to establish the sale of the good will of the 
grocery business and that, hence, the alleged oral contract, 
being in restraint of trade, was void. 

I Layne v. Tribune Co. % 63 D. C. Apis. 213; 71 Fed. Rpts. 
(2d) 223: The newspaper publishing corporation, main¬ 
taining newsgathering agency in District of Columbia in 
charge of agent and transmitting news by leased telegraph 
wires, held, not “doing business” within District so as to 
give court of District jurisdiction by service of process on 
agent in charge. (D. C. Code 1929, T. 24, § 373). 
i Neely v. Philadelphia, Inquirer Co., 61 D. C. Apis. 334; 
62 Fed. Rpts. (2d series) 873: The facts disclosed that for¬ 
eign newspaper corporation maintained correspondent in 
Washington as news gatherer for company with no other 
duty or authority except such as was directly and neces¬ 
sarily incidental to news gathering and the transmittal 
thereof to the main office of the company, and that corre¬ 
spondent occupied two office rooms in District, rent and 
other expenses of which were paid by corporation whose 
name appeared on the door, in the telephone book, and per¬ 
haps elsewhere, as tenants of premises. It was held that a 
foreign newspaper corporation maintaining correspondent 
in District was not “doing business” therein; to be “do¬ 
ing business” in District, business done by foreign corpo¬ 
ration must be such as to warrant inference that corpora¬ 
tion is present and has thereby subjected itself to laws of 
jurisdiction ( Code D. C. 1929, T. 24, § 373). 

American Laundry Co. v. EdW D. C. Co., 199 Ala. Rpts. 
154, 74 South Rpts. 58 (3-5): “Whatever restraint is larger 
than the necessary protection of the party with whom the 
contract is made is unnecessary and void, as being injur- 
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ious to the interest of the public, on the ground of public 
policy. General restraints are all void, whether by bond, 
covenant, or promise, with or without consideration, and 
whether it be of the partys own trade or not. A contract 
not to carry on any business whatever is unreasonable, and 
not enforceable, however, limited the time or space may 
be; and likewise a contract which makes one party the sole 
judge as to whether or not the business competes with an¬ 
other. 

Respectfully submitted, 

Orille C. Gaudette, 

Earle Building. 

Washington , D . C., 
Attorney for Appellant. 

I hereby certify that a copy of the foregoing Memoran¬ 
dum of Appellant’s additional authorities were served 7th 
day of December, 1942. 

Orille C. Gaudette, 
Attorney for Appellant. 
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